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UNIFORM CODE OF MILITARY JUSTICE

AprriL 28, 1949, —Committed to the Committee of the Whole House on the State
of the Union and ordered to be printed

Mr. Brooks, from the Committee on Armed Services, submitted the
following

REPORT

[To accompany H. R. 4080]

The Committee on Armed Services to whom was referred the bill
(H. R. 4080) to unify, consolidate, revise, and codify the Articles of
War, the Articles for the Government of the Navy, and the discipli-
nary laws of the Coast Guard, and to enact and establish a Uniform
Code of Military Justice, having considered the same, report favor-
ably thereon with amendments and recommend that the bill do pass.

The amendments are as follows:

On page 5, line 18, following “(11)” insert “Subject to the provi-
sions of any treaty or agreement to which the United States is or
may be a party or to any accepted rule of international law,” and
substitute a small a for the capital A in “All”.

On page 5, line 24, following “ (11)”" insert ““Subject to the provisions
of any treaty or agreement to which the United States is or may be
a party or to any accepted rule of international law,” and substitute
a small a for the capital A in “All”, and after the word “by”’ insert
“or otherwise reserved or acquired for the use of”.

On page 6, line 2, substitute a capital T for the small t in “terri-
tories”.

On page 6, line 18, delete ““after apprehension”” and on line 19, after
“shall’”’ insert ““ after apprchension”.

On page 15, line 15, add ““s”” to “subdivision™.

On page 20, line 24, hyphenate the words “court martial”,

On page 25, line 4, insert a comma after ‘‘trial counsel”,

On page 39, line 16, hyphenate “ court martial”’.

On page 43, line 6, substitute ‘“otherwise” for ““other”,

On page 54, line 13, substitute “Court of Military Appeals’” for
“Judicial Council”.
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On page 55, line 4, after “Senate.”” insert “Not more than two of
the judges of such court shall be appointed from the same political
party.”

On page 56, line 3, delete “g” from “withing”.

On page 57, line 9, after “report’”” substitute “to’” for “the”’, and
in line 12, after “cases’, insert “‘and”.

On page 58, line 18, substitute a small “a” in “Article”,

On page 58, line 25, substitute a dash for the period.

On page 59, line 12, substitute “Military’”’ for “The”.

On page 60, line 11, hyphenate “bad conduet”.

On page 69, line 6, substitute “o1”” for “at”.

On page 77, line 17, after “place”, substitute “or’” for “of”’,

On page 79, line 233, delete “pro-".

On page 99, line 5, substitute “dismissal” for “dismissed”.

On page 99, line 6, hyphenate “bad conduet”.

On page 99, strike the proviso beginning on line 25 and ending on
page 100, line 2, and substitute the following new proviso:

Provided, That when the Coast Guard ix operating as a =ervice in the Treasury
Department the provisious of this section shall not be applicable thereto.

The purpose of the proposed legislation is to establish a Uniform
Code of Military Justice.

In July of 1948, Secretary of Defense Forrestal appointed a special
committee to draft a Uniform Code of Military Justiee, uniform in
substance and uniform in interpretation and constraction, to be equally
applicable to all of the armed forces.  Prof. Kdmund Morgan, Jr.,
of the Harvard Law School was designated chairman, the remainder
of the committee being Assistant Secretary of the Army Gordon Gray,
Under Sceretary of thé Navy John Kenney, and Assistant Sceretary
of the Air Force Eugene Zukert.  Supplementing the efforts of the
main committee was a working group of approximately 15 persons,
including oflicer representatives of each of the services and 5 civilian
lawyers with service experience, under the chairmanship of M.
Felix Larkin, assistant general counsel in the Office of the Seerctary of
Defense.

During the 7-month study which was conducted, the Morgan
committee and the working group considered the Revised Articles of
War, the Articles for the Government of the Navy, the Federal Code,
the penal codes of various States, and voluminous reports on military
and naval justice which have been made in reeent vears hy various
distinguished persons.  The end result of this combined effort was
H. R. 2495, a bill to provide a Uniform Code of Military Justice.

The committee conducted hearings 6 davs a week for almost 5
weeks, during which time a total of 28 witnesses testified,  They
included representatives of the four major veterans’ organizations,
four bar associations, including the American Bar Association, the
Reserve Officers’ Association, the National Guard Bureau and the
National Guard Association, the Under Seceretary of the Navy, the
Assistant Secretary of the Air Force, and numerous other well-
qualified witnesses.  Upon the conclusion of all testimony the sub-
committee gave detailed consideration to each article and section of
this bill. Their deliberations, exclusive of 2 executive sessions, are
embodied in a transcript of 1,542 pages. As a result of committee
amendments, H. R. 2498 was rcintroduced. A clean bill, H. R. 4080,
representing the final decisions has been substituted for H, R. 2498,
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The proposed code is presented in 14 sections and is further sub-
divided into 11 parts,  Part 1 contains general provisions,  Part 2
contains all of the provisions relating to- apprehension and restraint.
Part 3 pertains to nonjudicial punishment.  Part 4 sets forth the
jurisdiction of courts martial. Part 5 preseribes the manner of ap-
pointment and composition of courts martial.  Part 6 prescribes pre-
trial procedure. Part 7 prescribes trial procedure. Part 8 relates to
sentences by courts martial.  Part 9 prescribes the provisions for
appellate review. Part 10 sets forth and defines the punitive articles,
Part 11 contains miscellancous provisions.  Section 1 of the bill
contains 140 articles. These articles embrace all of the provisions
of the proposed Uniform Code of Military Justice. The 13 remaining
sections relate to the subject of military justice but are not germane
to a Uniform Code of Military Justice and are, therefore, excluded
from scction 1 of the bill.

The proposed code is uniformly applicable in all of its parts to the
Army, the Navy, the Air Force, and the Coast Guard in time of war
and peace. It covers both the substantive and the procedural law
governing military justice and its administration in all of the armed
forces of the United States.  If adopted, it will supersede the Articles
of War, the Articles for the Government of the Navy, and the Dis-
ciplinary Laws of the Coast Guard and will be the sole statutory
authority for:

(1) The infliction of limited disciplinary penalties for minor
offenses without judicial action;

(2) The establishment of pretrial and trial procedure;

(3) The creation and constitution of three classes of courts
martial corresponding to those now in existence;

(4) The ecligibility of members of each of the courts and the
qualifications of its oflicers and counsel;

(5) The review of findings and sentence and the creation and
constitution of the reviewing tribunals; and

(6) The listing and definition of offenses, redrafted and
rephrased in modern legislative language.

The code, while based on the Revised Articles of War and the
Articles for the Government of the Navy, is a consolidation and a
complete recodification of the present statutes. Under it, personnel
of the armed forces, regardless of the Department in which they
serve, will be subject to the same law and will be tried in accordance
with the same procedures. The provisions of section 1 of the bill
will provide, for the first time in the history of this Nation, a single
law for the administration of military justice in the armed forces.

Among the provisions designed to secure uniformity are the
following:

(1) The offenses made punishable by the code are identical for
all the armed forces;

(2) The same system of courts with the same limits of jurisdic-
tion of cach court is set up in all the armed forces;

(3) The procedure for general courts martial is identical as to
institution of charges, pretrial investigation, action by the
convening authority, review by the Board of Review, and review
by the Court of Military Appeals in all the armed forces;

(4) The rules of procedure at the trial including modes of proof
are equally applicable to all the armed forces;
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(5) The Judge Advocates General of the three Departments
are required to make uniform rules of procedure for the Boards
of Review in each Department;

(6) The required qualifications for members of the court, law
officer, and counsel are identical for all of the armed forces;

(7) The Court of Military Appeals, which finally decides
questions of law, is the court of last resort for cach of the armed
forces and also acts with the Judge Advocates Genersl of the
three Departments as an advisory body with a view to securing
uniformity in policy and in sentences and in discovering and
remedying defeets in the system and its administration,

Among the provisions designed to insure a fair trial are the following:
General courts martial

(1) A pretrial investigation is provided, at which the accused is
entitled to be present with counsel to cross-examine available wit-
nesses against him and to present evidence in his own hehalf.

(2) A prohibition against referring any charge for trial which does
not state an offense or is not shown to be supported by sufficient
evidence.

{(3) A mandatory provision for a competent, legally trained counsel
at the trial for both the prosecution and the defense.

(4) A prohibition against compelling self-incrimination.

(5) Provision for equal process to accused and prosccution for
obtaining witnesses and depositions and a provision allowing ouly the
accused to use depositions in a capital casc.

(6) A provision giving an accused enlisted man the privilege of
having enlisted men as members of the court trying his casc.

(7) A provision whereby voting on challenges, findings, and sen-
tenees is by seeret ballot of the members of the court.

(8) A provision requiring the law officer to instruct the court on
the record concerning the clements of the effense, presumption of
innocence, and the burden of proof.

(9) A provision for an automatie review of the trial record for errors
of law and of fact by a board of review with the right of the accused
to be represented by legally competent counsel.

(10) A prohibition against receiving pleas of guilty in capital cases,

(11) A provision for the review of the record for errors of law by
the Court of Military Appeals. This review is automatic in cases
where the sentence is death or involves a general or flag rank officer.
A review may be requested by petition on the part of the accused in
any sentence involving confinement of 1 year or more.

Special and summary courts martial

Under present law and procedure there is great variation in the
nomenclature, composition, procedure, and powers of the intermediate
military courts. This bill completely eradicates all of those differences
and establishes complete uniformity.

The foregoing constitutes a general summary of the provisions of
this bill. However, there are a few provisions which gave the com-
mittee much concern and to which the witnesses devoted a majority
of their testimony, an explanation of those provisions being as follows:

Article 2, subdivision (2), of the bill, as introduced, apparently
conferred very wide jurisdiction over Reserve personnel.  Techni-
cally speaking, Reserve personnel in uniform or even when taking a
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correspondence course would have been subject to the jurisdiction of
this code. While we do not feel that the armed forces desired such
wide latitude, we were unanimous in the decision that the jurisdiction
should be limited by statute and not left to regulations. Therefore,
we substituted an entirely new subdivision which we feel is entirely
proper. You will note that Reserve personnel do not become subject
to this code when on inactive duty training unless such training is
pursuant to written orders which are voluntarily accepted and which
specifically state that the acceptance of such orders will subject that
particular Reserve to the provisions of this code.

The original provisions of article 3 (a) provided for a continuing
jurisdiction by the military over persons who had returned to an
mnactive-duty status but had committed an offense against military
law while on an active-duty status. The Reserve components voiced
strenuous objection to such proposals and it is admitted that those
proposals went much further than existing law. As a matter of fact,
the military authorities have been most reluctant to prosecute the
average offender who succeeds in returning to a civilian status before
the discovery of his crime. On the other hand, the military authori-
ties have found themselves confronted with a lack of jurisdiction to
try certain aggravated cases of this character. You will recall the
Durant jewel case. That case involved the theft of the crown jewels
of Hesse. At the time Mrs. Durant, one of the accused, was appre-
hended, she was in a terminal-leave status. The point was raised by
a petition for a writ of habeas corpus that the Army had ceased to
have jurisdiction over the accused since her active service was termi-
nated and she was only completing the unexpired portion of her
terminal leave. A writ of habeas corpus was granted in district court
but ultimately reversed on the theory that the terminal-leave status
is a service status and subjects one to the Articles of War. If charges
and specifications had not been served on the accused until after the
expiration of her terminal leave, neither the military nor our Federal
courts would have had any jurisdiction over the case. You will also
recall the more recent Hershberg case. Hershberg was a Navy
enlisted man who allegedly abused other American military personnel
who were under his supervision while they were all prisoners of war
of the Japanese. Hershberg’s term of enlistment expired and after
1 day he reenlisted. The Navy then attempted to prosecute him
for the alleged abuse of American persons. A writ of habeas corpus
was granted in that case, not because it would be unconstitutional
to provide for a continuing jurisdiction in such cases, but because
the present Navy statute confers no such continuing jurisdiction.

We felt that there was a solution to this problem and our proposed
solution is offered in article 3 (a) which is a committee amendment to
H. R. 2498. It provides for a continuing jurisdiction provided the
offense against this code is punishable by confinement of 5 years or
more and provided futther that the offense is not triable in a State or
Federal court of the United States. We feel that this will provide
ample protection against any capricious action on the part of military
authorities, will limit military jurisdiction to serious offenses that
could not otherwise be tried by military or Federal courts and will
likewise correct the absurd situation of permitting an honorable dis-
charge to operate as a bar to a prosecution for murder or other serious
offenses.
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Article 15 replaces the present provisions of the Navy for Navy and
Coast Guard mast punishment and the present provisionsof the
Army and Air Force for disciplinary punishment by commanding
officers. We were of the opinion that a 50-percent pay forfeiture for
3 months was an excessive penalty for disciplinary infractions by
officers. Therefore, we reduced the maximum forféiture from 3
months to 1 month. We likewise disagreed with the original pro-
visions of this article which permitted a forfeiture of one-half of an
enlisted person’s pay for 1 month. Enlisted persons are in a far
different pay status than officers, and we do not feel that a pay for-
feiture is appropriate as punishment for disciplinary infractions by
enlisted persons.

This article also provided for confinement for not to exceed seven
consecutive days and confinement on bread and water or diminished
rations for a period not to exceed five consecutive days. The Army
and the Air Force have never used confinement, with or without bread
and water, as a disciplinary punishment. On the contrary, it is a
provision of long standing in the Navy and Coast Guard. We are of
the opinion that this type of disciplinary punishment should not be used
ashore. However, we recognize that disciplinary matters aboard ship
present an entirely different problem. Accordingly, we have author-
ized confinement for 7 days or confinement on bread and water or
diminished rations for not to exceed 5 days when imposed upon a
person attached to or embarked in a vessel. In view of the fact that
Army and Air Force personnel are stationed throughout the world and
must necessarily spend a portion of their time aboard ship in reaching
or returning from such stations, it is intended that the present pro-
visions for confinement on bread and water shall not be restricted to
Navy enlisted personnel but shall be equally applicable to all other
enlisted personnel of the armed forces when attached to or embarked
in a vessel. As a result of our amendments we have achieved uni-
formity in the types of disciplinary punishments which may be
adjudged.

Article 26 provides the authority for a law officer of a general court-
martial. Under existing law the Navy has no law officer. The
Army and Air Force do have a law officer for general courts martial
who, in addition to ruling upon points of evidence, retires, deliberates,
and votes with the court on the findings and sentence. Officers of
equal experience on this subject are sharply divided in their opinion
as to whether or not the law officer should retire with the court and
vote as & member. In view of the fact that the law officer is em-
powered to make final rulings on all interlocutory questions of law,
except on a motion to dismiss and a metion relating to the accused’s
sanity, and in view of the fact that the law officer will now instruct
the court upon the presumption of innocence, burden of proof, and
elements of the offense, we feel that he should not retire with the
court with the voting privileges of a member of the court. Article 26,
in our opinion, contains the appropriate provisions on this matter.

Article 67 contains the most revolutionary changes which have ever
been incorporated in our military law. Under existing law all appellate
review is conducted solely within the military departments. This has
resulted in widespread criticism by the general public, who, with or
without cause, look with suspicion upon all things military and
particularly on matters involving military justice, Every Member of
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Congress, both present and past, is well aware of the validity of this
statement. The original bill provided for the establishment of a
judicial council to be composed of at least threce members. In view
of the fact that this is to be a judicial tribunal and to be the court of
last resort for court-martial cases, except for the constitutional right
of habeas corpus, we concluded that it should be designated by a
more appropriate name. We likewise questioned the number of mem-
bers to be provided. As a consequence we have substituted a new
subdivision (a) which establishes the Court of Military Appeals,
consisting of three members who shall be appointed from civilian life
by the President, by and with the advice and consent of the Senate,
Such appointees must be members of a State or Federal bar, shall
hold office during good behavior and receive the same compensation,
allowances, and retirement benefits as judges of the United States
courts of appeals. We must frankly admit that it is impossible to
ascertain with any degree of accuracy the case load which this tribunal
must consider.  You will note under subdivision (b) that it shall
review the records of (1) cases affecting a general or flag rank or
including the death sentence, (2) cases which the Judge Advocate
General may forward on his own motion and (3) all cases reviewed by a
board of review in which, upon petition of the accused and on good
cause shown, the court has granted a review. Rather than provide for
a greater number of members than three for the Court of Military
Appeals, we have concluded that it would be sounder to limit the
number to three until such time as the facts may warrant an increase
in number.  The article as presently written embodies those con-
clusions.

Perhaps the most troublesome question which we have considered
is the question of command control.  Under existing law commanding
officers refer the charges in general, special, and summary courts
martial and convene the courts; they appoint the members of the
court, law officer for general courts and counsel for trial; and retain
full power to set aside findings of guilty and modify or change the
sentence, but are not permitted to interfere with verdicts of not
guilty nor to inerease the severity of any sentence imposed.  We have
preserved these elements of command in this bill.  On the other hand,
we have ineluded numerous restrictions on command. The bill pro-
vides that the convening authority may not refer charges for trial
until they are examined for legal sufficiency by the staff judge advocate
or legal officer; authorizes the staff judge advocate or legal officer to
communicate directly with the Judge Advoecate General; requires all
counsel at a general court-martial trial to be lawyers or law graduates
and, in addition, to be certified as qualified by the Judge Advocate
General; provides a law officer who must be a lawyer whose ruling
on interlocutory questions of law will be final and binding on the court
and who must instruct the court on the presumption of innocenee, bur-
den of proof, and the clements of the offense charged ; provides that the
staff judge advocate of the convening authority must examine the
record of trial for sufficiency before the convening authority can act
on a finding or sentence; provides legally qualified appellate counsel
for an accused helore a board of review and the Court of Military
Appeals; establishes a civilian court of military appeals, completely
removed from all military influence or persuasion; and makes it a
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court-martial offense for any person subject to this code to unlawfully
influence the action of a court martial.

Able and sincere witnesses urged our committee to remove the au-
thority to convene courts martial from “command” and place that
authority in judge advocates or legal officers, or at least in a superior
command. We fully agreed that such a provision might be desirable
if it were practicable, but we are of the opinion that it is not prac-
ticable. We cannot escape the fact that the law which we are now
writing will be as applicable and must be as workable in time of war
as in time of peace, and, regardless of any desires which may stem
from an idealistic conception of justice, we must avoid the enactment
of provisions which will unduly restrict those who are responsible for
the conduct of our military operations. Our conclusions in this re-
spect are contrary to the recommendations of numerous capable and
respected witnesses who testified before our committee, but the re-
sponsibility for the choice was a matter which had to be resolved
according to the dictates of our own conscience and judgment.

The final point involves the question of whether or not we shall
establish separate Judge Advocate Generals Corps for the Navy and
the Air Force, as has already been done in the Army, in Public Law
759 of the Eightieth Congress.  Practically every witness who testified
before our committee, except departmental witnesses, urged that such
corps be adopted. Kven though there were no provisions on this
matter in the bill, our committee gave a great deal of consideration
to the proposal. The Navy and the Air Force strenuously opposed
the establishment of Judge Advocate Corps in their services. We
came to the conclusion that since we now have a Judge Advocate
Corps in the Army and since the Court of Military Appeals will have
an opportunity to review the comparative results of the Army with
its corps as against the Navy and the Air Force without such a corps,
that we should permit the services to operate under their present
different plans until such time as we may be able to factually determine
the best method of operation. In spite of this decision we have
reached the conclusion that the Navy and the Air Force are not
giving adequate recognition to their law specialists and judge advocate
officers, respectively.

It may not be generally known, but there is no requirement under
present law that the Judge Advocate General of any of the services be
8 qualified lawyer. We think that that is a deficiency which should
be corrected. In view of these conclusions we have added a new sec-
tion to the bill which appears as section 13.  You will note that it re-
quires that the Judge Advocates General must be members of a Federal
or State bar, must be judge advocates or law specialists, and must have
at least 8 years accumulative experience in a Judge Advocates Corps,
department, or office, the last 3 years of which, prior to appointment,
must be consecutive. Now, in order that there may be no misunder-
standing by either the Navy or the Air Force, we point out that we are
fully aware that the Navy has a number of unrestricted line officers
who have law degrees and may qualify as law specialists as well as
officers of the line. We do not intend that such officers shall be pre-
cluded from becoming Judge Advocates General as a result of this
section. We do, however, insist that all Judge Advocates General be
legally qualified, with a prescribed amount of experience, and that a
substantial portion of that experience be obtained immediately prior
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to appointment to the office of the Judge Advocate General. If the
Navy or the Air Force have officers who are not law specialists or
judge advocates but are otherwise qualified under this section, they are
not precluded from designating such officers as judge advocates or law
specialists immediately prior to appointment. It is to be hoped, how-
ever, that neither the Navy nor the Air Force will continue to relegate
their legal personnel to positions of lesser importance and dignity than
their counterparts in the line. We think it entirely sound and proper
that the Judge Advocates General be chosen from those who have
sacrificed the prerogatives of the line officer in order to follow a legal
career in the services. We hope to sce some revised thinking on this
subject and will view future developments with interest,.

In addition to the committee amendments to H. R. 2498 which
appear as original provisions in H. R. 4080, two substantive amend-
ments to H. R. 4080 which are worthy of comment have been adopted
by the committee. The first amendment relates to the selection of
judges for the Court of Military Appeals as provided in article 67.
The committee is of the opinion that it is desivable to remove every
possible criticism from the proposed code and that a limitation on the
number of judges who may be appointed from the same political party
is not only appropriate but highly desirable. The committee has
adopted such an amendment to article 67. The second amendment
pertains to article 2, page 5, subdivision 11, beginning on line 18,
and subdivision 12, beginning on line 24. You will note that sub-
division 11 confers jurisdiction over all persons serving with, emploved
by, or accompanying the armed forces without the continental limits
of the United States and certain territories. Subdivision 12 confers
jurisdiction over all persons within an area leased by the United
States which is under the control of the Secrctary of the Department
and which is without the United States and certain Territories. It
has been discovered that the United States armed forces occupy
certain territory in the Philippines, which territory was originally
acquired for the use of the United States by virtue of the 1898 Treaty
with Spain, which territory continues to be used by our armed forces
by virtue of the military base agreement of 1947 between the United
States and the Philippines. We find that under the provisions of
subdivision 12, we will have no jurisdiction over persons not otherwise
subject to this code who enter this property and commit offenses while
on the property. It is considered desirable to have such jurisdi-tion.
On the other hand we fully recognize the fact that certain limitations
have been placed upon the jurisdiction of the United States by virtue
of certain treaties and agreements and that this jurisdi~tion may be
further curtailed by future agreements. Certainly, we do not desire
to arouse the suspicion of any foreign governments by the use of any
language in this code which would appear to give the armed forces
jurisdiction in excess of obligations which we have already or may in
the future assume by treaty or agreement. In order that our intent
be made perfectly clear, the following amendment was adopted:
On page 5, line 18, at the beginning of subdivision (11) insert ‘“Subject
to the provisions of any treaty or agreement to which the United
States is or may be a party or to any accepted rule of international
law,” and substitute a small a for the capital A in “All”.

On page 5, line 24, insert the same amendment as in subdivision
(11) and, in addition, on line 24, after “by’’ insert ‘‘or otherwise
reserved or acquired for the use of”’.

KYOKRE O -30——50
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The adoption of the proposed amendments in subdivision (11) and
(12) will insure that the armed forees will have jurisdiction over both
leased areas and areas otherwise reserved or acquired for the use of
the United States and it will also insure that such jurisdiction is
subject to the limitations imposed in any treaty or agreement to
which the United States is or may be a party.

A sectional analysis of the bill i3 as follows:

SECTION I
Article 1. Definitions

The definitions in this article pertain only to this code. In the
interest of cconomy of draftsmanship certain words, such as “The
Judge Advocate General”, have been given special meanings.

For the purpose of this code, the Marine Corps and, when operating
as part of the Navy, the Coast Guard are considered part of the naval
armed forces.  The term “armed foree’” includes all components,

A provision as to masculine and feminine gender is unnecessary in
light of 1 U 8. €', seetion 1. The contents of this article are derived
from article of war [, Navy Courts and Boards, appendix B-73, and
1 U. S C,, seetion 1 (1946).

Article 2. Persons subject to the code

Paragraph (1) is an adaptation of AW 2 (a). The term “inductees”
has been added to make the paragraph consistent with section 12 of
Public Law 759, *“‘the Selective Service Act of 19487 Eightieth
Congress, sccond session (June 24, 1048), which provides:

No person shall be tried by court martial in any ease arising under this title
unless sueh person has been actually inducted for training and service prescribed
under this title *  *

Paragraph (2) is an adaptation of AW 2 (b). Sece artiele 1 for
definitions of “cadet” and “midshipman’.

Paragraph (3) is adapte:d {from 34 U. 5. C.) section 855, and, in its
present form, represents a committee amendment. 1t should be
noted that before Reserve personnel can be subject to this code they
must voluntarily accept written orders for inactive duty training
which orders speeify that they are subject to the code.

Paragraph (4) retains existing jurisdiction over retired personnel of
a Regular component who are entitled to receive pay. Tt is based on
10 U. 8. C., section 1023 and 34 U. 5. C., sections 389 and 853d.

Paragraph (5) represents a lessening of jurisdiction over retired
personnel of a Reserve component.  Under existing law, the Navy
retains jurisdiction over retired Reserve personnel sinee such personnel
are on the same retired list as members of a Regular component.  The
Army has 1o such jurisdiction since retirement benefits for non-
Regular officers are administered by the Veterans' Administration.
This paragraph relinquishes jurisdiction over its Reserve personnel
except when they are receiving hospitalization from an armed foree.
This standardizes jurisdiction 6f the armed forces over Reserve
personnel.

Paragraph (6) perpetuates existing law.,

Paragraph (7) is a slight modification of AW 2 (e). Tt follows
article 5 (a) of the proposed revision of the Articles for the Govern-
ment of the Navy by limiting applicability to those persons who are
in the custody of the armed forees.
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Paragraph (8) is based on 33 U. S. C., section 855 and 42 U. S. C,,
section 217. It provides jurisdiction over certain groups when such
groups are serving with the armed forces.

Paragraph (9) is consistent with articles 45 and 64 of the Geneva
Convention on Prisoners of War, 47 Stat. 2046, 2052 (July 27, 1929),
in that the prisoners of war ave subject to this code and thereby
have the same vight of appeal as members of the armed forces.

Paragraph (10) is taken from AW 2 (d). The phrase “in the field”
has been construed to refer to any place, whether on land or water,
apart from permanent cantonments or fortifications, where military
operations are being conducted.  (See 1n re Berue, 54 F. Supp. 252,
255 (8. D. Ohio 1944).)

Paragraphs (11) and (12) are adapted from 34 U. S, €., seetion 1201,
but are applicable in time of peace as well as war.  Paragraph (11) is
somewhat broader in scope than AW 2 (d) in that the code is made
applicable to persons employed by or accompanying the armed forces
as well as those serving with or accompanying the armed forees, and
the Territorial Iimitations during peacetime have been reduced to
include Territories where a c¢ivil court system is not readily available,

Personnel of the Coast Guard are subject to this code at all times
as members of an armed foree.  Under existing law, Coast Guard por-
sonnel, when serving with the Navy, are subject to the Articles for
the Government of the Navy., When not serving with the Navy,
Coast Guard personnel are subject to the disciplinary code of the
Coast Guard for minor offenses and to trial in the Federal courts for
more serious offenses.  This is not a desivable arrangement.  Under
this bill, the Coast Guard, when not serving with the Navy, will con-
duet its own courts martial for all tvpes of offenses in accordance with
the provisions of this code. When serving with the Navy, Coast
Guard personnel will be tried under the provisions of this code by
the Navy.

Article 8. Jurisdiction to try certain personnel

Subdivision (a) represents a committee amendment.  Under exist-
ing law, the armed forces lose jurisdiction over military personnel
who have been lawfully separated from service.  This fact has been
clearly established in the veeent Federal court decision in the Hersh-
berg case. Inasmuch as the Hershberg case involved an offense
which was committed beyond the jurisdiction of our State and Fed-
eral courts, there is no tribunal which has any jurisdiction over the
person or the offense. It is clearly apparent that some persons can
escape trial by court martial by the mere lawful termination of serv-
ice.  This is not a desirable situation. On the other hand, it is desir-
able to place some limitations on continuing jurisdiction over persons
who commit offenses while subject to military law and who terminate
their military status before apprehension.  In the opinion of the com-
mittee, the present provisions of this subdivision provide a desirable
degree of coutinuing jurisdiction and at the same time place suficient
limitations on the continuing jurisdiction to prevent capricious actions
on the part of military authorities.

Subdivision (b) is the statutory expression of the law as set out in
the Manual for Courts Martial, paragraph 10, and Naval Courts and
Boards, section 334, It differs from a similar provision in article 5 (a)
of the proposed amendments to the Articles for the Government of the
Navy in that it provides that a person who obtains a fraudulent dis-
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charge is not subject to this code for offenses committed during the
period between the date of the fraudulent discharge and subsequent
apprehension for trial by military authorities,

Subdivision (¢) is prompted by Kz parte Drainier (65 F. Supp. 410
(ND Cal. 1946)), which held that a discharge from the naval service
barred prosecution of a person for desertion from the Marine Corps
prior to his enlistment in the Navy.

Article 4. Dismissed officer’s right to trial by court martial

This article should be read in conjunction with the provisions being
reenacted in section 10 of this bill.  The right to trial will apply only
in the case of a summary dismissal by order of the President in time
of war (sec. 10 of this bill covers the provisions now found in AW 118
and AGN, article 36).

If the President fails to convene a court martial where there has
been an application for trial, or if the court martial convened does not
adjudge dismissal or death as a sentence, the procedure followed will
be the same as that prescribed in article 75 (d), where a previously
executed sentence of dismissal is not sustained on a new trial. This
changes present statutory provisions, The change is made because of
the doubt, expressed by Winthrop and other authorities on military
law, as to the constitutionality of the present provision declaring that
an order of dismissal, lawfully issued by the President, shall be void
under certain cireumstances.  Under the proposed provision, it will
be possible to achieve the same result—that of restoring the officer.

No time limit has been set on when an application for trial must be
submitted. The present statutory provision has been construed to
require that the application be made within a reasonable time, which
will vary according to circumstances. (Sce Winthrop, Military Law
and Precedents, 1920 ed., p. 64; Digest of Opinions, Judge Advocate
General of the Army, 191240, sce. 227.)

References: AGN, article 37; R. S, section 1230 (1875),10 U. S. C,,
section 573 (1946).

Article 5. Territorial applicability of the code

This article reenacts the present Army provision. It is not in
conflict with the provisions in article 2(11) and article 2(12) of this
code, which make certain persons subject to the code only when they
are outside the United States and also outside certain areas. The
code is applicable in all places as to other persons subject to it.
Previous restrictive provisions on this subject and the Articles for
the Government of the Navy have given rise to jurisdictional problems
which this language will correct.

Article 6. Judge advocates and legal officers

Subd1v1510ns (a) and (b) are derived from AW 47a. There are no
similar provisions in present Navy law. Subdivision (a) differs from
AW 47a in order to make clear that the Judge Advocate General
will not actually issue orders assigning judge advocates or law speci-

alists but that the applopnatc porsonnd divisions of the respective
services will issue such orders in accordance with the recommendations
of the Judge Advocate General.

The purpose of subdivision (a) is to place judge advocates and law
specialists under the control of the Judge Advocate General. Sub-
division (b) not only authorizes direct communication within military
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justice channels, but also enhances the position of staff judge advocates
and law specialists by requiring direct communication between such
officers and their commanding officers.

Subdivision (¢), which is based on the sixth proviso of AW 11, is
designed to secure review by an impartial staff judge advocate or
legal officer.

Article 7. Apprehension

This article should be read in conjunction with articles 8-14, which
codify and enact present practice as to apprehension and restraint of
persons subject to the code.

Subdivisions (a) and (b) are new and relate in particular to military
police. Subdivision (¢) is derived from AW 68 and Naval Justice,
chapter 6.

Article 8. Apprehension of deserters

This article, giving the authority to civil officers to apprehend
military deserters, is derived from AW 106, 35 Stat. 622 (1909), and
34 U. S, C,, section 1011 (1946).

Article 9. Imposition of restraint

Subdivision (a) clarifies the meaning of certain terms used by the
armed forces. In present Army and Air Force practice, “arrest”
refers both to apprehension and to a type of restraint, In Navy
practice, “close arrest” would fall within the definition of confinement.

Subdivisions (b), (¢), and (d) incorporate present Army and Navy
practice. (See art. 97 for offense of unlawful detention.)

Subdivision (e) is included to provide for custody of persons appre-
hended until proper authority is notified.

Article 10. Restraint of persons charged with offenses

This article 1s derived from AW 69 and 70, and conforms to present
naval practice. It provides the basis and degree for arrest or con-
finement of persons subject to this code. The provision as to notifi-
cation of the accused is new.

Article 11. Reports and receiving of prisoners

This article is derived from AW 71 and 72,  (See arts. 95-97 dealing
with restraint.)

Article 12. Confinement with enemy prisoners prohibited

Present AW 16 could be interpreted to prohibit the confinement of
members of the armed forees in a brig or building which contains
prisoners of war. Such construction would prohibit putting naval
personnel in the brig of a ship if the brig contained prisoriers from an
enemy vessel, even though segregation within the brig were provided.
This article is intended to permit confinement within the same con-
finement facilities, but would require segregation.

Article 15. Punishment prohibited before trial

This article is derived from AW 16. The reference to article 57
clarifies the relation of this article to the effective date of sentences.
AW 16 has been interpreted to prohibit the enforcement of any sen-
tence until after final approval, even though the accused is in confine-
ment after the sentence 1s adjudged. It is felt that a person who has
been sentenced by a court martial and is in confinement which counts
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against the sentence should not draw full pay for the period between
the date of sentence and the date of final approval.

The provision as to the rigor of restraint is derived from present
Army and Navy practice. The article also makes clear that a person
being held for trial may be punished for offenses not warranting trial
by court martial.

References: AW 16, MCMI, paragraph 19, and Naval Justice,
page 78.

Article 14. Delivery of offenders to civil authorities

Subdivision (a) perpetuates present Navy practice. The present
Army practice was adopted at a time when the Army did not have
authority to try its personnel for civil offenses in time of peace, so
that if a man were not delivered up he would not be tried at all. Since
the armed forces now have such authority, the mandatory feature of
AW 74 is felt to be unnecessary. Under the Navy practice, which
has worked very satisfactorily, the Secretary of the Navy has given
broad authority to commanding officers to effect delivery of enlisted
personnel to civil authorities without reference to the Navy Depart-
ment. (See Alnav 145, June 26, 1947.)

Subdivision (b) adopts present Army practice.

Attention is invited to the provisions in appendix C, Naval Courts
and Boards, which deal with the procedure for delivering offenders, and
related matters. It is contemplated that these matters will be gov-
erned by uniform regulations {or the armed forces.

Article 15. Commanding officer’s nonjudicial punishment

This article is a combination and revision of AW 104 and article 14
of the proposed amendments to the Articles for the Governinent of the
Navy. The punishments authorized by these two provisions are com-
bined in subdivision (a), while subdivision (b) empowers the secretary
of the department to place limitations on their imposition. As origi-
nally drawn, this article would have permitted confinement for not to
exceed 7 days or confinement on bread and water or diminished rations
for not to exceed five consecutive days as punishment for disciplinary
offenses.  The committee is of the opinion that neither of these two
types of punishment is appropriate disciplinary punishment ashore,
On the other hand, it is recognized that the very nature of naval opera-
tions at sea may malke these two types of punishment desirable.  The
committee has amended these provisions, (a) (2) (E) and (F), in
accordance with this decision.

The bill originally provided for a forfeiture of an officer’s pay of not
to exceed 50 percent per month for 3 months, (a) (1) (C), and for-
feiture of one-half of an enlisted person’s pay for not exceeding 1 month.
The committee is of the opinion that a 50 percent forfeiture for 3
months is an excessive penalty for disciplinary infractions by officers
and has accordingly reduced the period from 3 months to 1 month.
The committee is also of the opinion that the forfeiture of pay in any
amount is improper and accordingly has stricken (a) (2) (G) from the
bill. In view of these amendments, it is not considered likely that the
Secretary of a Department will find it necessary to restrict the types
of punishment which are authorized under this article,

Subdivision (b) also empowers the Secretary of the Department to
permit members of the armed forces to elect trial by court martial in
lieu of proceedings under this article. This recognizes a difference in
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present practice among the armed forces. The Navy allows no elec-
tion on the theory that the commanding officer’s punishment relates
entirely to discipline, not crime; furthermore, in the Navy the
officer who has summary court-martial jurisdiction is the same officer
who imposes punishment under this article, or his subordinate. There-
fore, to grant an option to naval personnel would be meaningless where
the commanding officer was also the summary court officer. In the
event the commanding officer were not the summary court officer, it
would result in granting a subordinate officer the authority to pass
judgment upon his superior. This is not a desirable situation and
has resulted in the revision of this subdivision which will permit the
Secretary of the Navy to handle this situation by appropriate regula-
tions. In the Army, on the other hand, a company commander with
power under this article will not usually have summary court-martial
jurisdiction. Almost without exception a summary court officer in
the Army or Air Force will be superior in rank to the officer who
adjudges disciplinary punishment.

Subdivision (¢) permits the Secretary of a Department to authorize
officers in charge to impose certain punishments under this article.
The status and authority of officers in charge differs according to the
command of which they are in charge, and likewise differs between
the Navy and the Coast Guard. An “officer in charge” in the Navy is
always a commissioned officer, usually in command of a small, isolated
detachment. An “officer in charge” in the Coast Guard is construed
to include noncommissioned officers as well as commissioned officers.
The committee is fully cognizant of this diflerence, and it is intended
that the Coast Guard shall have full authority to extend limited
disciplinary authority under this article to noncommissioned officer
under appropriate circumstances,

Subdivision (d) incorporates and strengthens the provision of AW
104 as to appeal and review. Itisto be noted that any person punished
under authority of this article may appeal to the next superior author-
ity. This includes persons of all of the services. Appeals are to be
promptly forwarded and decided. In addition, reviewing authorities
are permitted not only to remit the unexecuted portion of the punish-
ment, but also to restore all rights adversely affected by the punish-
ment previously executed. This subdivision is new to the Navy and
the Coast Guard.

Subdivision (e) is derived from AW 104. Under present Navy
practice, punishment by a commanding officer is never a bar to
trial by court martial, although evidence of such punishment may
be introduced in mitigation of a court-martial sentence which stems
from the same offense.

Article 16. Courts martial classified

Under present law, there are three types of courts martial in
cach, Army, Navy, and Air Force. In the Army and Air Force, they
¢re designated as summary courts martial, special courts martial, and
general courts martial. In the Navy, they are designated as deck
courts, summary courts martial, and general courts martial. While
the general courts martial in each of the services have equivalent
authority, the Navy summary court has considerably less jurisdiction
than an Army special court, and the same is true of the Navy deck
court as contrasted to the Army summary court. This article con-
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solidates provisions as to types of courts martial and number of
members. Army and Air Force terminology has been adopted and
designated the three types of courts. The maximum limits of the
number of members is believed unnecessary. The law officer of a
general court martial replaces the law member under the present
Articles of War. The law officer is specified in paragraph (1) to show
that he is not a member.

Article 17. Jurisdiction of courts martial in general

Subdivision (a) authorizes reciprocal jurisdiction among the armed
forces, but makes the exercise of such jurisdiction by any force subject
to regulations prescribed by the President. Such regulations will
enumerate those situations in which one armed force may try per-
sonnel of another armed force. This method of providing for the
exercise of reciprocal jurisdiction permits flexibility, in that new situa-
tions for which the exercise of such jurisdiction may be desirable,
can be provided for as they arise.

The provision in subdivision (b) is particularly applicable to cases
where reciprocal jurisdiction has been exercised and is therefore
placed in this article. The same practice will be followed in all
court-martial cases, however. The disposition of records under
article 65 is controlled by this subdivision.

Article 18, Jurisdiction of general courts martial,

This article is derived from AW 12, The punishments which may
be adjudged are changed from those “authorized by law or the cus-
toms of the service” to those “not forbidden by this code” because
the law and customs of each of the services differ.  Cruel and unusual
punishments are forbidden in the code; other punishments which
may be adjudged will be made uniform by the regulations prescribed
by the President under article 56,

It will be noted in the punitive articles, articles 77-134, that the
death penalty can be adjudged only when specifically authorized for
the violation of a specific punitive article,

Article 19. Jurisdiction of special courts martial

This article is derived from AW 13. Special courts martial are
given the authority to try capital cases under such regulations as the
President may preseribe instead of when the officer with general court-
martial jurisdiction over the case authorizes, The Navy proposes
this procedure so that prior blanket authority may be obtained for
capital offenses to be tried by special courts aboard ship where eir-
cumstances make it desirable, since it is not practicable to refer such
a case to the officer with general court-martial jurisdiction.  Death
is added to the list of punishments which a special court martial may
not adjudge, to cover the cases which a speeial court tries which
would otherwise be capital cases.  Other restrictions on punishment
arc adopted from AW 13, It is intended that special courts martial
shall not-have jurisdiction to try offenses for which a mandatory
punishment has been preseribed by this code.

The provision in AW 13 that a bad-conduet discharge adjudged
by a special court martial is subject to approval by an officer with
general court martial jurisdiction has been deleted from this article.
The review of special courts-martial records and the exccution of
sentences are covered in articles 65, 66, and 71 of this code.

References: AW 13 and proposed AGN, articles 17 and 20.
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Article 20. Jurisdiction of summary courts martial

The right to refuse trial by summary court martial is made absolute,
except for the case where a person has been permitted to refuse punish-
ment under article 15.

References: AW 14 and proposed AGN, articles 15 and 186.

Article 21. Jurisdiction of courts martial not exclusive

This article preserves existing Army and Air Force law which gives
concurrent jurisdiction to military tribunals other than courts martial.
The language of AW 15 has been preserved because it has been con-
strued by the Supreme Court (Ex Parte Quirin, 317 U. S. 1 (1942)).

References: AW 15; proposed AGN, article 5 (f).

Article 22. Who may convene general courts martial

This article is derived from AW 8. Provisions for Navy, Air
Force, and Coast Guard convening authorities are added. Para-
graphs (6) and (7) permit the President and the Secretaries of the
Army, Navy, Air Force, and Treasury (for the Coast Guard when
not serving with the Navy) to empower other commanding officers
to convene general courts martial. See article 1 for definition of
“Department.”

Subdivision (b) is derived from AW 8 The word “accuser’ is
used in place of “accuser or prosecutor,” and ‘“accuser” is defined
in article 1 in order to clarify its meaning.

References: AW 8; AGN, article 38.

Article 23. Who may convene special courts martial

This article is derived from AW 9. Provisions for all the armed
forces have been added. An “officer in charge’’ is an officer of the
naval service or Coast Guard who is not known by the title of “com-
manding officer’” but exercises similar authority. Subdivision (b)
conforms to article 22.

References: AW 9; AGN, article 26.

Article 24. Who may convene summary courts martial

This article is derived from AW 10. Provisions for all the armed
forces have been added. It is felt appropriate that all persons em-
powered to convene superior courts martial should also have power
to convene inferior courts martial. «

References: AW 10; AGN, article 64; proposed AGN, article 15,

Article 25. Who may serve on courts martial

Subdivisions (a), (b), and (¢) make officers, warrant officers, and
enlisted persons competent to sit as members of courts martial of
any armed force, without regard to whether they are members of
the same armed force as the convening authority, or of the same
armed force as the accused. Placing no limitation on competency
in this respect will give the convening authority a maximum number
of persons to draw on for membership of a court martial in a situation
where he is in command of several small units of different armed
forces, or will permit the appointment to a court of persons belonging
to the same armed force as the accused in a case in which reciprocal
jurisdiction is being exercised. In such cases it is contemplated that
the President’s regulations on reciprocal jurisdiction will specify
what percentage of members will be from the same armed force as
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the accused. (See art. 17.)  As a practical matter, the appointment
of mixed courts wiil not be a common practice.

Subdivision (¢) limits the competeney of enlisted persons to cases
where they are not members of the same unit as the accused. By
section 212 of Public Law 759, Eighticth Congress, Congress simi-
larly limited competency to enlisted persons not assigned to the
same company or corresponding military unit. A ('orrospon(ling
military unit aboard a ship, which, tllOlI"h it may in some cases be
a lmgot group than the Army company, is tho same kind of mtograted
body, livi ing and working in “close association.

The last sentence of the first paragraph of subdivision (c) was added
to make it possible to proceed with the trial where competent enlisted
persons cannot be obtained. This is to avoid long delay in the ad-
ministration of justice and the expensive process, which might other-
wise be necessary, of transporting culisted persons great distances to
serve as court members. Such delays and expenses would arise in
connection with offenses committed on ships at zea or in isolated units
ashore, such as remote weather stations.  The language of the sub-
division makes it clear that mere inconvenience is no ground for pro-
ceeding with the trial without enlisted persons on the court, and the
requirement of a detailed written statement including the reasons for
such failure insures that the purpose of the subdivision will not be
arbitrarily defeated.

References: AW 4, 16; AGN, article 39; proposed AGN, article
24 (a).

Article 26. Law officer of a general court martial

This article is derived from AW 8 with modifications. The law
officer is required to be a member of the bar whether or not he is a
judge advocate or law specialist.  The change in the position of the
law officer is lt‘fi(‘(t(‘(l in subdivision (b) which requires the accused
and counsel to he present when the law officer consults with the court,
other than on the form of the findings, and states that the law officer
shall not be a voting member of the court.  (See art. 51 as to rulings
and duties of the law officer, and art. 39 as to when the law officer
must be present.)

References: AW 8; proposed AGN, article 24 (b)

Article 27. Appointment of trial counsel and defense counsel

Subdivision (a) of this article incorporates the opening elause and
the fourth and fifth provisos of AW 11. The trial judge advocate is:
renamed the trial counsel, and the right of the accused to have a
person requested by him act as defense counsel is subject to the
availability of that person. (Sce art, 38.)

Paragraph (1) of subdivision (b) incorporates the first proviso of
AW 11, but the requirement that counsel be qualified as set forth
therein is no longer subject to the exception allowed where such qual-
ified persons are not available. Paragraph (2) of this subdivision,
the requirement that counsel be certified by the Judge Advocate Gen-
eral, is drawn from article 24 (b) of the proposed AGN.

Subdivision (¢) is based on the second proviso of AW 11, It is
made applicable only to special courts martial, since the qualification
requirements of subdivision (b) with respect to counsel for general
courts martial are not subject to exception.

References: AW 11; proposed AGN, articles 18 (b), 24 (b).
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Article 28. Appointment of reporters and interpreters

This article is derived from AW 115. The power to appoint re-
porters and interpreters, however, has been shifted from the president
of the court to the convening authority since the latter will have
control of the available personnel.

References: AW 115; Naval Courts and Boards, section 361,

Article 29. Absent and additional members

This article is based on proposed AGN, article 27, and limits the
reasons for excusing members of general and special courts martial.

Subdivisions (b) and (c) specify the procedure for replacing absent
members of general and special courts martial. Where a complete
transeript of the testimony is kept, only the record need be read to
the new members. However, in special court-martial cases where a
complete record may not be kept, only such previous evidence as is
stipulated by the parties may be deemed to have been introduced.

New members are subject to challenge for cause, and if the parties
have not previously exercised their right for peremptory challenges,
they may exercise such right against new members.

Article 30. Charges and specifications

Subdivision (a) is derived from AW 46a and is new for the Navy.
The initial procedure in the Navy is now conducted on the basis of a
complaint upon which formal charges and specifications are subse-
quently based. Subdivision (b) requires disposition of the charges
as soon as possible and provides for the notification of the accused.
Article 98 makes it an offense to unnecessarily delay the disposition
of a case.

his article should be reaa in conjunction with articles 31-35 which

deal with procedures hefore trial.

References: AW 46a; AGN, article 43.

Article 31. Compulsory self-incrimination prokibited

Subdivision (a) extends the privilege against self-incrimination to
all persons under all circumstances. Under present Arcy and Navy
provisions only persons who are witnesses are specifically granted the
privilege. Subdivision (b) broadens the comparable provision in
AW 24 to protect not only persons who are accused of an offense but
also those who are suspected of one. Subdivision (¢) is similar to
AW 24 in that the privilege against self-degradation is granted to
witnesses before a military tribunal and persons who malke depositions
for use before a military tribunal. It is made clear that this privilege
cannot be invoked where the evidence is material to the issue—where
it might be crucial in the determination of the guilt or innocence of
an accused. Subdivision (d) makes statements or evidence obtained
in violation of the first three subdivisions inadmissible only against
the person from whom they were obtained. This conforms with the
theory that the privilege against sclf-incrimination and self-degrada-
tion is a personal one.

The intentional violation of any of the provisions of this article
constitutes an offense punishable under article 98.

It is unnecessary to provide in this article that the failure of an
accused to testify does not create a presumption against him. (See
title 18, U. S. C., sec. 3481.)

References: AW 24; AGN, article 42 (c).
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Article 832. Investigation

This article is derived from AW 46b and is new to the Navy. Sub-
division (c) is added to provide for a case where a court of inquiry or
other investigation has been held wherein the accused was afforded
the rights required by subdivision (b).

Subdivision (d) is added to prevent this article from being construed
as jurisdictional in a habeas corpus procceding. Failure to conduct
the investigation required by this article may be grounds for reversal
by a reviewing authority under this code. It is the intention of the
committee that pretrial investigations be mandatory on military
authorities who have the obligation to hold them, but that a failure
to conduct such an investigation or less than full compliance, which
does not materially prejudice the substantial rights of an accused,
shall not constitute jurisdictional error. To hold otherwise would
subject all cases involving a plea of guilty to reversal on jurisdictional
error for failure to conduct a pretrial investigation. Certainly the
committee does not intend to endorse any provisions which will bring
added delays and unnecessary technicalitics into the system of mili-
tary justice. On the other hand, it should be noted that an officer
who has the responsibility to order a pretrial investigation who
intentionally fails to have such an investigation conducted, and such
failure substantially prejudices the rights of an accused, would be
guilty of an offense under article 98 of this code.

Article 33. Forwarding -f charges

This article is derived from AW 46¢ and is intended to insure an
expeditious processing of charges and specifications in general court-
martial trials.

Article 3/. Advice of staff judge advocate and reference for trial,

This article is derived from AW 47b. Subdivision (b) makes clear
that in addition to formal corrections, changes in the charges may be
made in order to make them conform to the evidence brought out in
the investigation without requiring that new charges he drawn and
sworn to. The MCM provides that if an essentially different offense
is charged as a result of the investigation, the convening authority
should direct a new investigation to allow the accused to exercise his
privileges with respect to new or different matter alleged.

References: AW 47b; MCM, paragraph 34 (d).

Article 84, Service of charges

This article provides for the serving of charges upon the accused.
It also provides that, in time of peace, no person shall be brought to
trial before a generul court martial, against his objection, before 5
days after the service of charges upon him, or before 3 days after serv-
ice of charges upon him in a special court-martial case.

References: AW 46 (¢); AGN, article 43; proposed AGN, article 37.

Article 36. President may prescribe rules

This article is derived from AW 38. Proposed AGN, article 48 is
similar except that the Seeretary of the Navy would be authorized to
prescribe rules instead of the President. This article standardizes
this authority in the President. The committee has amended the
article to provide that all rules and regulations prescribed by the Presi-
dent shall be uniform insofar as practical.



UNIFORM CODE OF MILITARY JUSTICE 21

References: AW 38; AGN, articles 34, 64 (e); proposed AGN,
article 48.

Article 37. Unlawfully influencing action of court

This article incorporates the provisions of AW 88. In addition it
prohibits the convening authority from influencing the law officer or
counsel. This is similar to the proposed AGN except that the Secretary
of the Navy would control such coercion by regulation.

This article is not intended to preclude a reviewing authority from
making fair comment on errors of the court in an opinion which is made
in the course of review, or from returning a record for revision of errors,
or from taking appropriate action when a member of a court has so
misbehaved as to abandon his judicial responsibilities or duties.

Article 98 of this code would make violations of this article an
offense.

References: AW 88; proposed AGN, articles 9 (45), 39 (j).

Artiele 38. Duties of trial counsel and defense counsel.

Subdivisions (a) and (b) are derived from AW 17 and AW 11,

Subdivision (c¢): A similar provision appearing in the proposed
AGN;, article 78, made it mandatory for defense counsel either to sub-
mit a brief of such matters as he felt should be cousidered on review or
a statement setting forth his reasons for not so doing. This provision
was not adopted because it was felt that if the latter alternative were
chosen it might actually prejudice the accused on review. The per-
missive provision is inserted in the code to encourage defense counsel
to submit briefs in appropriate cases.

Subdivisions (d) and (e) are derived from AW 116. Stricter require-
ments governing the circumstances under which assistant counsel may
act independently of the trial counsel or defense counsel are imposed
in order to maintain the quality of counsel and to protect the accused.

References: AW 11, 17, 116; proposed AGN, articles 18 (b), 18 (¢),
24 (b), 38

Article 39. Sessions

This article expands the provisions of AW 30 to require the pres-
ence of all parties and the law officer except when the members of the
court retire to vote or deliberate, or when the law officer is to record
the findings. In the latter case, the reporter is to accompany the
law officer and a verbatim transecript of the proceedings is to be kept.
The article also prohibits the court from consulting with either the
trial counsel, counsel for the accused, or the law officer in the absence
of the others. 'The requirement of AW 8 that no evidence be received
in the absence of the law officer is extended in that the law officer
must be present at all times except when the members are to vote or
deliberate. The law officer is not a “member’”’ of the court and is
not to be present during deliberations or voting. (See art. 26.)

References: AW 8, 30; NC and B, sections 373, 402.

Article 40. Continuances

This article follows the present Army and Navy provisions relative
to the granting of continuances for reasonable cause in court-martial
cases.

References: AW 20; proposed AGN, article 37,
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Article 41. Challenges

Subdivision (a} provides for challenges for cause of members of a
general or special court martial and the law officer of a general court
martial.

Subdivision (b) authorizes one peremptory challenge by the trial
counsel and one peremptory challenge for each accused. Under
existing law, the Navy permits no peremptory challenges and the
Army permits only one peremptory challenge for each side, regardless
of the number of codefendants.

References: AW 18; proposed AGN, articles 19, 24 (b), and 25.

Article 42. Oaths

This article requires that officials and eclerical assistants of general
and special courts martial be sworn. The oaths are not specified in
the code as it is felt that the language of the oaths is suitable matter
for regulations.

The article does not require the court to be resworn in every casc.
The language would allow a court to be sworn once a day where there
18 to be more than one trial, if the accused in each trial is present at
the time that the court is initially sworn.

References: AW 19; AGN articles 28, 40, 41; proposed AGN,
articles 19, 25.

Article 43. Statute of limitations

Generally speaking, this article provides a statute ol limitations of
3 years (b) in the more serious offenses, and a statute of limitations of
2 vears in less serious oftenses, no statute of limitations for the offense
of desertion or absence without leave in time of war, aiding the enemy,
mutiny, or murder, and prescribes the conditions under which the
statute of limitations will not run.

Subdivision (a): Adopted from AW 39 and proposed AGN, article
-5 (b). “Aiding the enemy’’ is added to the list of offenses which may

be tried and punished at any time.

Subdivision (b): Adopted from AW 39. The time when the period
of limitation will stop running is changed from the time of arraignment
to the time sworn charges and specifications are received by an officer
exercising summary court-martial jurisdiction over the command.
This provision is considered preferable to the more indefinite provision
in AW 39 that the statute is tolled when “by reason of some manifest
mmpediment the accused shall not have been amenable to military
justice.”

Subdivision {¢): This covers all other offenses. The period of
limitation is made applicable to trials by court martial and to punish-
ment by a commanding officer.

Subdivision (d): The language used in the second proviso of AW 39
is changed because of its indefiniteness.  The clauses “in the custody
of civil authorities” and “in the hands of the enemy’” are adopted from
Navy proposals.

Subdivision (e): Adopted from AW 39.

Subdivision (f): Incorporates the provision in title 18, U. S. C,,
section 3287, which otherwise might not be applicable to court-
martial cases.

References: AW 39; proposed AGN, article 5 (b); title 18, U. S, C,,
section 3287 (1948), (wartime suspension of limitations).
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Article 44. Former jeopardy

Under current procedure in military law, jeopardy does not attach
to an accused in the same manncr as to an accused in civil courts.
The question is whether the constitutional provision of jeopardy
follows a person who enters military service. While arguments have
been offered on both sides of the question, it remains a fact that per-
sons entering the military service must of necessity forfeit certain
constitutional protections. Restriction upon the right of free speech
must be imposed in order to preserve any semblance of order and disei-
pline. It is recognized that the constitutional provision of a trial by
jury is not present in the military. It must be kept in mind that
review of courts-martial cases in the military system and in this code
by the convening authority in the first instance, and by the board of
review in most cases, is mandatory and automatic. In civil courts
this is not true. If a person is convicted in civil courts and there is a
verdiet against him, the appellate tribunal can consider the case and
set aside the verdict of guilty and order a new trial, but they do so
upon waiver by the defendant in the form of his petition for review
and his request for reversal.

Since most military cases are automatically reviewed, the con-
vening authority or the board of review may determine for one reason
or another that the verdict of guilty is not sustainable. They may
change that verdict, make it a nullity by setting it aside or remanding
the case for rehearing, or, in some instances, providing for a new trial.
If jeopardy attached at the beginning of the case and a subsequent
finding of guilty was set aside for any reason, a rehearing could not be
conducted without the consent of the accused because jeopardy would
probably have attached. 'To change the military concept of jeopardy
would necessitate a major change in the automatic appellate system
that is provided in the military, which automatic system can only
work in the interest of the accused.

This article is derived from the first paragraph of AW 40.

References: AW 40; NC and B, section 408.

Article 45.  Pleas of the accused

Subdivision (a): Drawn from present Army and Navy provisions,
except for the provision for entering the plea of not guilty in the record,
which is new. The question whether the plea of not guilty should
be entered, in the situations covered in this subdivision, will be treated
as an interlocutory question, according to the procedure prescribed
in article 51 of this code.

It is not intended that a plea of not guilty to the offense charges, but
guilty to a lesser included offense, will be an irregular pleading within
the' meaning of this article.

Subdivision (b) is new but enunciates a rule now followed by the
Army, and, as to certain capital offenses, by the Navy.

The provisions of this article will be supplemented by regulations
issued by the President. It is contemplated that the recommenda-
tions of the Keeffe Board as to the procedure to be followed by a
court martial when a plea of guilty is entered will be adopted. The
proposed procedure is as follows (see Keeffe report, p. 142):

(1) In general and special court-martial cases, the plea should be
received only after the accused has had an opportunity to consult
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with counsel appointed for or selected by him. If the accused has
refused counsel, the plea should not be received.

(2) In every case the meaning and effect of a plea of guilty should
be explained to the accused (by the law officer of a gencral court
martial; by the president of a special court martial; by the summary
court), such explanation to include the following:

() That the plea admits the offense as charged (or in a lesser
degree, if so pleaded) and makes conviction mandatory.

(b) The sentence which may be imposed.

(¢) That unless the accused admits doing the acts charged, a plea
of guilty will not be accepted.

(3) The question whether the plea will be received will be treated
as an interlocutory question.

(4) The explanation made and the accused’s reply thereto should
be set forth in the record of trial exactly as given.

It is also contemplated that the regulations will provide that the law
officer or the court shall explain the meaning of any special defenscs or
objections which may appear to be available to the accused, in any case
in which he is not represented by counsel, and-shall advise him of his
right to make them, both as to the offense charged and lesser included
offenses, before pleading to the general issue.

The provisions contained in chapter XIII of the Manual for Courts
Martial, United States Army, 1949, dealing with the procedure for
raising special defenses and objections by motion, were considered
by the ad hoc committee in connection with this article and approved
as a sound basis for similar provisions to appear in the new regulations.
The ad hoc committee also considered, and approved, the provisions
in the 1949 Manual for Courts Martial requiring that if it appears from
the charges that the statute of limitations has run against an offense,
or in the case of a continuing offense, a part of an offense charged, the
court will bring the matter to the attention of the accused and advise
him of his right to assert the statute. If the accused pleads guilty to
a lesser included offense against which the statute of limitations has
apparently run, the court will advise the accused of his right to inter-
pose the statute in bar of trial and punishment as to that offense.
Similarly, at the time the court is making its findings, if by exceptions
and substitutions the accused is found guilty of a lesser included
offense, to which he has not entered any plea, the court will advise him
in open court of his right to avail himself of the statute in bar of
punishment.

References: AW 21; NC and B, sections 413, 416, 417,

Article 46, Opportunity to obtain witnesses and other evidence

This article provides equal opportunity to the prosecution and
defense to obtain witnesses and other evidence. It is based on AW 22
and proposed AGN, article 35.

It is considered appropriate to leave the mechanical details as to the

issuance of process to regulation. )
References: AW 22; AGN, article 42 (b); proposed AGN, article 35.

Article 47. Rej"usal to appear or testify

This article provides the authority and the penalty for the violation
of such authority to compel persons, not subject to this code, to testify
in court-martial cases when duly subpenaed.
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Violation of this article is punishable in a United States district
court or in a court of original criminal jurisdiction in any of the
Territorial possessions of the United States.

This article is derived from AW 23. Proposed AGN, article 35
() is similar. The proviso in AW 23 making certain offenses in title
18, U. S. C., applicable to proceedings before courts martial is omitted,
since the language of title 18 includes the important offenses against
military justice, such as perjury and bribery of judicial officers.
(See title 18, U. S. C., secs. 208, 210, 1621, 1622 (1948).)

5 R(te)lgerences: AW 23; AGN, article 42 (c); proposed AGN, article
5 .

Article 48. Contempts

This article gives courts-martial and other military tribunals
authority to summarily punish for contempt any person who uses
any menacing words, signs, or gestures in its presence, or who disturbs
its proceedings by any riot or disorder. Maximum punishment is
confinement for 30 days or a fine of $100, or both. It is felt essential
to the proper functioning of a court that such court have direct
control over the conduct of persons appearing before it.

References: AW 32; AGN, article 42 (a); proposed AGN, article 35.

Article 49. Depositions

This article provides the authority for the taking and use of deposi-
tions in court-martial trials. It should be noted that a deposition
may be read in evidence in any case in which the death penalty is
authorized by law but is not mandatory, whenever the convening
authority shall have directed that the case be treated as not capital,
and in such a case a sentence of death may not be adjudged by the
court martial (f).

Subdivision (a) is derived from the third proviso of AW 25. The
first sentence is new in that it permits any party to take a deposition
after charges are signed unless an officer with authority to convene a
court martial for the trial of such charges forbids it for good cause.
When such an authority is to designate officers to take depositions,
he should consult the accused prior to designating an officer to repre-
sent the accused, or if the accused has counsel representing him in
other pretrial matters, such counsel should be designated to represent
the accused if available.

Subdivision (b) conforms to present practice in all services.

Subdivision (c) is derived from AW 26 and conforms to present
Navy practice.

Subdivision (d) is derived from AW 25 and proposed AGN, article 26.
The admissibility of a deposition is made dependent upon the need
for its use at the time of trial. The same rules of evidence apply to
testimony in depositions as apply to oral testimony.

Subdivisions (e) and (f) are derived from AW 25. The proposed
AGN does not contain similar provisions,

References: AW 25, 26; proposed AGN, article 36.

Article 50. Admissibility of records of courts of inquiry

This article specifies the conditions under which the records of a
court of inquiry may be used in a subsequent court-martial case.

This article 1s derived from AW 27 and is similar to present Navy
practice. As to parties before courts of inquiry, see article 135 (c).

890886 0O—50: 51
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The effect of the use of the words “not capital and not extending
to the dismissal of an officer”” is that if the prosecution uses the record
of a court of inquiry to prove part of the allegations in one specifica-
tion, neither death nor- dismissal may be adjudged as a result of a
conviction under that specification. The introduction of the record
of a court of inquiry by the defense shall not affect the punishment
which may be adjudged.

References: AW 27; AGN, article 60; proposed AGN, article 44.

Article 51. Voting and rulings

This article prescribes the manner in which members of the court
martial shall vote. It also provides the authority for the law officer
of a general court and the president of a special court to make final
rulings upon all interlocutory questions, other than challenge and
other than a motion for a finding of not guilty, or the question of
accused’s sanity.,

Subdivision (¢) prescribes that the law officer of a general court
martial and the president of a special court martial shall instruct
the court as to the elements of the offense and charge the court on
presumption of innocence, reasonable doubt as to guilt‘, reasonable
doubt as to degree of guilt and burden of proof.

This article is derived from AW 31. The provision of AW 31
allowing the law officer to consult with the court before making a
ruling is deleted. In subdivision (¢) the law officer and the president
of a special court martial are required to instruct the court as to the
elements of the offense in addition to those matters specified 1
AW 31.

The proposed AGN does not require & secret written ballot, but
does require the law officer to instruct the court as to the clements
of the offense.

References: AW 31; proposed AGN, article 24,

Article 52. Number of votes required

This article is derived from AW 43. Proposed AGN, article28,
would require only a majority vote to convict of any offense, but is
the same as AW 43 as to the number of votes required for sentences.

Paragraph (3) of subdivision (b) clarifies AW 43 as to the number
of votes required for a sentence which does not extend to death or
imprisonment in excess of 10 years.

Subdivision (¢) clarifies the method for determination of issues to
be decided by a majority vote when the vote is tied. It is felt that
a tie vote on a challenge should disqualify the person challenged
regardless of whether the challenge is by the prosecution or by the
defense. It is also felt that a motion for a finding of not guilty and
the question of the accused’s sanity should not be decided by a tie
vote as these are considered again in the vote on the findings. All
other tie votes are determined in favor of the accused.

References: AW 43; AGN, article 50; proposcd AGN, article 28,
Article 53. Court to announce action

This article is derived from proposed AGN, article 28, and requires
the trial counsel, the accused, and the defense counsel to be informed
of the findings and sentence as soon as the sentence is determined.
The findings may be announced as soon as they are determined if it is
belicved appropriate to do so. AW 29 requires an acquittal to be
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announced, but leaves the announcement of the sentence and findings
of guilty to the discretion of the court. It is felt appropriate, however,
that the accussed and his counsel be informed as to the outcome of the
trial as soon as the results are determined.

References: AW 29; proposed AGN, article 28,

Article 54, Record of trial

Subdivision (a) contains provisions similar to those of proposed
AGN, article 29, but differs from AW 33 in that the law officer and the
president authenticate the record of a general court martial. AW 33
requires the trial counsel and the president to authenticate the record.
It is intended that records of general courts martial shall contain a
verbatim transcript of the proceedings.

Subdivision (b) is derived from AW 34. This article is subject to
the provision of article 19 which requires a complete record to be
kept in cases wherc a bad-conduct discharge is adjudged.

Subdivision (¢) is new. Under AW 111 a copy of a general court-
martial record is given to the accused if he demands it. Under Navy
practice, the accused is automatically given a copy of the record of a
general court martial. This article goes further in that a copy of the
record of a general or special court martial is required to be given to
the accused. It is felt to be appropriate that the accused should have
a copy of such records for his personal use. If such records contain
classified matter, means of safckeeping should be provided.

References: AW 33, 34, 111; AGN, articles 34, 64; proposed AGN,
articles 16 (e), 21, 29.

Article 65. Cruel and unusual punishments prohibited

This article prevents punishment by flogging, branding, marking,
or tattooing on the body, and prohibits the use of irons, single or
double, except for the purpose of safe custody. Generally speaking,
it reenacts existing provisions of law.

References: AW 41; proposed AGN, article 31.

Article 56. Maximum limits

This article authorizes the President to establish maximum limits
of punishment for any offense, except one for which a mandatory
punishment is prescribed.

References: AW 45; proposed AGN article 33 (b).

Article 57. Effective date of sentences

This article is new. Subdivision (a) prohibits the forfeiture of pay
or allowances becoming due before the date of approval by the con-
vening authority. Formerly an Army court-martial sentence could
forfeit such earnings. In addition, subdivision (a) permits the for-
feiture of pay and allowances becoming due after the date of approval
by the convening authority but before the date of final approval by
the Secretary, where such final approval is necessary. It is felt appro-
priate that where an accused is sentenced to both forfeiture and con-
finement, the forfeiture should reach all pay becoming due while the
accused 1s in confinement awaiting final approval of the sentence.
Under article 71 such pay cannot be taken until the sentence is
ordered executed after any such required final approval.

Subdivision (b) requires a sentence of confinement to begin to run
on the date that it is adjudged even though the accused is not actually
in confinement, unless the sentence is suspended.
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AW 16 has been held to prohibit the forfeiture of pay of an accused
until the sentence has been finally approved. This has resulted in a
prisoner under sentence of a court-martial drawing full pay until a
dismissal or discharge is finally approved. The proposed Navy AGN
would make all sentences of forfeiture or confinement ceffective as soon
as adjudged.

References: AW 16, 47 (d); proposed AGN, article 39,

Article 8. Frecution of.confinement

This article authorizes any sentence of confinement adjudged by a
court martial or other military tribunal to be carried into execution by
confinement in any place of confinement under the control of any of
the armed forees.  In addition, it authorizes confinement in any penal
or correctional institution under the control of the United States or
which the United States may be allowed to use.

Subdivision (a) is derived from AGN, article 7, which permits the
Navy to transfer court-martial prisoners to institutions under the con-
trol of the Department of Justice.  The Navy has found this practice
to be beneficial both to the service and to the prisoner. Both the
Army and Navy officers in charge of correctional policies recommend
the adoption of subdivision (a). It is the policy of the armed forces
to segregate youthful and rehabilitable prisoners from the hardened
criminals imd incorrigibles and to provide for the maximum rehabilita-
tion of prisoners for the purpose of restoration to duty or successful
adjustment in civil life. However, due to lack of facilities and person-
nel with long and continuous experience in the highly technical and
specialized phases of penology, the armed forces have serious handi-
caps in dealing with prisoners with long civilian eriminal records, crimi-
nal psychopaths, sex deviates, violent incorrigibles, and other prison-
ers requiring special treatment. The Ar my in operating under AW 42
has met with great difficulty in segregating the varied types of prison-
ers and in giving them specialized treatment. It is felt that the re-
habilitation of prisoners who create speecial problems could be expedited
by transferring them to the highly specialized institutions under con-
trol of the Department of Justice, which range from training schools
and reformatories to major penitentiaries and provide for the treat-
ment of prisoners according to their needs.

From past experience, the services have found that the type of
treatment suited for individuals does not depend on the type of offense
or on the length of the sentence. Many of the prisoners who cause
special problems in disciplinary barracks are those convicted of mili-
tary offenses, such as a. w. 0. 1. or desertion.

Subdivision (b) incorporates the second proviso of AW 37 and con-
forms to present Navy practice.

References: AW 37, 42; AGN, article 7.

Article 59. Error of law,; Lesser included offense

This article permits a reviewing authority to sustain a finding of
guilty even though error has been committed when it can be deter-
mined that the error does not materially prejudice the substantial
rights of the accused. It likewise authorizes any reviewing authority
t(f)fapprove or affirm so much of the finding as includes a lesser included
offense.

Subdivision (a) is adapted from AW 37. In light of certain new
procedural requirements in this code, such as the requirement that the



UNIFORM CODE OF MILITARY JUSTICE 29

law officer of a general court martial instruct the court as to the ele-
ments of the offense, this subdivision is an extremely important one
and should be given full force and effect. On the matter of technical
errors NC and B, section 472 contains the following statement:

If there has been no miscarriage of justice, the finding of the court should not
be set aside or a new trial granted because of technical errors or defects which do
not affect the substantial rights of the accused.

Subdivision (b) is taken from AW 47 (f), 49 (a) and article 39 (d),
(e) of the proposed AGN. MCM, paragraph 78 (c) defines a lesser
included offense as follows:

The test as to whether an offense found is necessarily included in that charged
is that it is included only if it is necessary in proving the offense charged to prove
all the elements of the offense found.

References: AW 37, 47 (f), 49 (a); proposed AGN, article 39 (d),
(e); NC and B, section 472,

Article 60. Initial action on the record

This article prescribes who may take initial action on court-martial
records. 1t is taken principally from AW 47 (e). There is no similar
provision in the AGN, but NC and B, section 479 provides that the
reviewing power vests in the office, not the person, of the authority so
acting,

References: AW 35, 47 (e); NC and B, section 479.

Article 61. Same—General court-martial records

The convening authority is herein required to refer the record of
every general court martial to his staff judge advocate or legal officer,
who shall submit his written opinion thereon to the convening author-
ity. The convening authority may ignore the written opinion of the
staff judge advocate; however, such opinion shall go forward with the
record and shall be given such weight as subsequent reviewing
authorities may deem appropriate.

The article is drawn principally fiom AW 47 (¢). The requirement
that the convening authority refer the record to his staff judge ad-
vocate or legal officer is new for the Navy. The requircment that the
staff judge advocate or legal officer write an opinion on the jurisdiction
of the court in cases of acquittal conforms to present Army practice.
(See art. 65 with reference to opinions and records in cases where
there is a finding of guilty.)

References: AW 35, 47 (c¢).

Article 62. Reconsideration and revision

This article permits a convening authority to return a court-martial
record to the court for reconsideration of a motion or ruling that does
not amount to a finding of guilty. This refers to motions or rulings
which do not go to the merits of the case and does not amount to an
acquittal. TFor instance, the law officer may sustain a motion which
invokes the statute of limitations when, in fact, the convening au-
thority is able to prove beyond any doubt that the statute of limita-
tions had not run.

The record may also be returned for the correction of an apparent
error or omission in the record which can be rectified without material
prejudice to the substantial rights of the accused.

In no case, however, may the record be returned for a reconsideration
of a finding of not guilty or a ruling which amounts to a finding of
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not guilty, or for increasing the severity of the sentence unless the
sentence preseribed for the offense is mandatory. This last situation
is possible where a court has given less than the death penalty for the
offense of spying in wartime, which carries a mandatory sentence
of death.

No provision similar to subdivision (a) is found in cither the AW
or the AGN. Under present Army, Navy, and Air FForce practice,
however, the convening authority has the power set out in this sub-
division. (See MCM, par. 64 (f) and NC and B, scc. 410.)

Subdivision (b) is based on AW 40. Under this subdivision the
convening authority may return the record where the court has failed
to prescribe a mandatory punishment or where it has found the ac-
cusced guilty of a specification and not guilty of a charge and the
specification sufficiently alleges a violation of some article. He may
also return the record for correction of other errors, such as clerieal
errors.

References: AW 40; proposed AGN, article 39 (i); MCM, para-
graphs 64 (f), 83, 87 (b); NC and B, sections 410, 458-468.

Article 63. Rehearings

This artiele gives the convening authorityv the authority to order a
rehearing in cases in which he disapproves the findings and sentence,
except those cases where there is a lack of suflicient evidence in the
record to support the findings.

This article is adopted from AW 52, The Navy has no similar
statutory provision. The Army term “rehearing” has been adopted
to distinguish a procceding under this article from the new trial
specified n article 73,

Subdivision (a) provides, in conformance with the usual concept of
double jeopardy, that the convening authority shall not order a
rchearing where the prosccution has failed to establish a prima facie
case—has failed, as a matter of law, to introduce sufficient evidence
to warrant the finding. The phrase “evidence in the record” is in-
tended to authorize rehearings where the prosecution has made its
case on evidence which was improperly admitted at the trial, evidence
for which there may well have been an admissible substitute.

Subdivision (b) contains the Iimitations on the sentence which can
be adjudged by a court on rehearing, with an exception for mandatory
sentences.  Without this exception the court on rehearing could
impose no sentence at all where the original sentence was less than
that made mandatory for the offenses.  For a mandatory sentence
sce article 133.

A rehearing is a continuation of the former proceeding, and if the
original court had no jurisdiction in the case, none of the restrictions
of this article apply to a subscequent trial on the same charges.

References: AW 52; NC and B, section 477.

Article 64. Approval by the conrening authority

This article authorizes the convening authority to approve only such
findings of guilty, and the sentence or such part or amount of the
sentence, as he finds correct in law and fact and determines should be
approved.

It substantially conforms to present practice in all the armed forces,
The convening authority can approve a finding only if he finds that it
conforms to the weight of the evidence and that there has been no
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error of law which materially prejudices the substantial rights of the
accused. (See art. 59, commentary.) He may approve only so
much of a finding as involves a finding of guilty of a lesser included
offense.  (Sce art. 59.) He may disapprove a finding or a sentence for
any reason.

References: AW 47(c), (f); AGN, articles 33, 54, 64(d); proposed
AGN, article 39(b).

Article 65. Disposition of records after review by the convening authority

This article prescribes the procedure which shall be followed by
convening authorities in the disposition of court-martial records after
they have taken final action on such records.

Subdivisiou (a) incorporates present Army practice. Navy practice
is similar except that no opinion by the legal officer is required.

Subdivision (b) is derived from AW 36 except that the record may
be sent directly to the Judge Advocate General. This alternative 1s
permitted in order to provide for situations where no judge advocate or
law specialist is assigned to the staff of the officer exercising general
court-martial jurisdiction or where direct transmittal to the Judge
Advocate General or a branch office would be more expeditious.
Proposed AGN, article 39 (d) is similar to AW 36,

Subdivision (¢) permits the review of other special and summary
courts martial to be preseribed by regulations, subject to the require-
ment that all such records shall be reviewed by a law specialist or
judge advocate (or lawyer in & Coast Guard case). The reason for
this provision is that the volume of cases, the availability of law
specialists and judge advocates, and the feasibility of reviewing records
in the field may differ in the various armed forces.

The disposal of special and summary court-martial records is also
left to regulation, because of the varying needs of the armed forces.
It is intended, however, that such records shall be retained until no
longer of use either to the armed force concerned or to the accused.

References: AW 35, 36; proposed AGN, articles 21, 39 (d), 39 (e).

Article 66. Review by the Board of Review

This article adopts the Army system of review by a formally con-
stituted board. Required qualifications of the members are new,
however, and a provision permitting civilian members has been
added for the Coast Guard. (See subdivision (a).)

Review of all the cases specified in subdivision (b) is automatic,
whether or not the sentence is suspended. The types of cases receiv-
ing automatic review by the Board are substantially the same as
those under the present Articles of War except that for sentences
involving penitentiary confinement there have been substituted
sentences involving confinement for more than 1 year. This con-
forms to changes in the system of confinement in article 58. For
review of other cases by a Board of Review see article 69.

The Board of Review shall affirm a finding of guilty of an offense
or a lesser included offense (see art. 59) if it determines that the find-
ing conforms to the weight of the evidence and that there has been
no error of law which materially prejudices the substantial rights of
the accused. (See art. 59, commentary.) The Board may set aside,
on the basis of the record, any part of a sentence, either because it
is illegal or because it is inappropriate. It is contemplated that this
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power will be exercised to establish uniformity of sentences throughout
the armed forces. (See art. 67 (g).)

Subdivision (d) deals with the power to order a rehearing. (See
art. 63.)

References: AW 50 (a), (d), (e), (g); 51, 52; proposed AGN,
article 39 (e), (f).

Article 67. Review by the Court of Military Appeals

This article is new although the concept of a final appellate tribunal
is not. Proposed AGN, article 39 (g) provides for a board of appeals
while AW 50 (a) provides for a judicial council. Both of these tri-
bunals, however, are within the Department. The Court of Military
Appeals provided for in this article is established in the National
Military Establishment and is to review cases from all the armed
forces. The members are to be highly qualified civilians and the
compensation has been set to attract such persons.

Automatic review before the Court of Military Appeals is provided
for all cases which must be approved by the President. (See AW 71.)
The Judge Advocate General may direct that a case be reviewed by
the court, and an accused may request review and will receive 1t
where the court finds good cause.

The time limits specified in subdivision (¢) are necessary to elimi-
nate undue delay in the execution of sentences.

The Court of Military Appeals takes action only with respect to
matters of law. In this it differs from the final appellate tribunals
now set up in or proposed for the Departments. It may act only
with respect to the findings and sentence as approved by the convening
authority. If the Board of Review has set aside a finding as against
the weight of the evidence this decision cannot be reconsidered by
the court. If, on the other hand, the Board has set a case aside
because of the improper introduection of evidence or because of other
prejudicial error, the Court of Military Appeals may reverse if it
finds there has been no such error.

The court shall affirm the findings and the sentence if it determines
that, with respect to the matters which it considers, there has been
no error of law which materially prejudices the substantial rights of
the accused. (See art. 59, commentary.) It may affirm so much
of a finding of guilty as involves a finding of guilty of a lesser included
offense.  (Sce art. 59.) The only action which the court may take
with respect to the sentence is to determine whether or not it is
within legal limits.

As to the power to order a rchearing covered in subdivision (e), see
article 63.

Subdivision (g) assures an annual review of sentence policies of the
armed forces. This is provided to assure uniformity.

References: AW 48, 49, 50 (a), (c), (g), 51, 52; proposed AGN,
article 39 (g).

Article 68. Branch offices.

This article provides the authority for the President to direct the
Judge Advocate General to establish a branch office under an
Assistant Judge Advocate General with any distant command, and to
establish in such branch office one or more boards of review.

Subdivision (a) incorporates AW 50 (¢) with modifications to con-
form to the review under this code. The AGN contains no similar
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provision, but the Navy feels that it would be useful in times of
emergency.
References: AW 50 (c).

Article 69. Review in the Office of the Judge Advocate General

This article provides for the appellate review in the Office of the
Judge Advocate General of every record of trial by general court
martial in ' which there has been a finding of guilty and a sentence, the
appellate review of which is not otherwise provided for by article 66.

This article conforms to AW 50 (f). Since these cases involve minor
sentences, no review by the Court of Military Appeals is felt to be
appropriate.

References: AW 50 (f); proposed AGN, article 39 (e).

Article 70. Appellate counsel

Appellate review having been provided for in other provisions of
the code, this article provides appellate counsel for both the Govern-
ment and the defense.

This article is new and is included in the code in order that the
accused may be represented on review. Such representation will as-
sure that the accused’s case will be thoroughly considered. Appellate
counsel should have the qualifications of counsel before a general
court martial. (See art. 27 (b).)

Article 71. Execution of sentence; suspension of sentence

Subdivision (a) is derived from AW 48 (a). Proposed AGN, article
39 (a) is similar except that sentences involving a flag officer are
treated in the same manner as sentences involving other officers. The
words ‘“as he sees fit”’ are intended to give the President absolute
disi‘etion in determining the amount of the sentence to be approved
by him.

ySubdivisio'n {(b) is derived from AW 48 (¢) and AW 44. Proposed
AGN;, article 39 (a) requires a dismissal to be confirmed by the Pres-
ident, or by the Secretary when empowered by the President. It is
felt approoriate, however, to place this power initially in the Secretary
of the Department and to allow delegation of this power in order to
provide for periods of expansion of the armed forces. It was felt more
appropriate to place the power to change a dismissal to reduction to
ranks in the Secretary rather than in a court martial as provided in
AW 44,

Subdivision (c¢) is derived from AW 48 (¢) and AW 50 (e). Sen-
tences required to be affirmed by a Board of Review may not be
ordered executed until such review and any further review by the
Court of Military Appeals under article 67 is completed. Thus, such
sentences may be ordered executed 30 days after the accused has
been notified of the decision of the Board of Review if he has not
petitioned the court for review within that period.

Subdivision (d) is derived from AW 47 (d). The proposed AGN
would require execution of sentences not extending to punishments
specified in subdivisions (a), (b), and (¢) to be executed upon announce-
ment by the court. It is felt appropriate, however, to require review
by the convening authority before ordering execution of any sentence.
The convening authority is given power to suspend sentences other
than death sentences. (See art. 74 as to the power of other officers
to suspend sentences.)
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References: AW 44, 47 (d), 48 (a), 48 (c¢), 49, 50 (e); proposed AGN,
Article 39 (a), 39 (c).

Article 72.  Vacation of suspension

This article is new. It applics where a sentence has been suspended
pending good behavior of the accused—that is, where the accused is a
probationer. Under present Navy practice, the commanding oflicer
of a probationer has authority to vacate probation whenever he deems
the conduct of the probationer unsatisfactory. Under Army practice,
an officer who has the power to convene a court of the kind which
adjudged the sentence may similarly vacate probation.

This article requires that where the vacating of the suspension of a
serious sentence 1s contemplated, a record of the facts justifying the
vacating action will be made and these facts will be given consideration
by two officers.

. Where the original sentence includes a bad-conduct or dishonorable
discharge, or confincment in excess of 1 year, such vacation will not
be effective to execute the sentence until the review provided in articles
66 and 67 has been completed. Where the suspended sentence
includes a dismissal, the Secretary of the Department must act before
the dismissal may be exccuted, whether or not he has previously
approved it.

References: AW 51 (b); MCM, paragraph 94; NC and B, section
476; Keeffe report, pages 313-318.

Article 73. Petition for a new trial,

This article provides for a petition for a new trial as provided in
AW 53 and in proposed AGN, article 39 (g). Action on the petition
is to be taken by a board of review or the Court of Military Appeals
if the case is being reviewed or is to be reviewed by such tribunal.
Otherwise the Judge Advocate General shall either deny or grant
the new trial. (See art. 75 as to restoration of rights, privileges,
and property after a new trial.)

References: AW 53; proposed AGN, article 39 (g).

Article 74. Remisston and suspension

Under this article the Secretary of a department may review the
sentence of any court martial, which will give him clemeney and
parole powers as well as ultimate control of sentence uniformity,
Action hereunder may be taken without regard to whether the person
acting has previously approved the sentence.

References: AW 51 (b); proposed AGN, article 39 (h).

Article 75. Restoration

This article is new in that restoration of rights, privileges, and
property is mandatory and in that restitution of forfeitures pre-
viously collected is authorized. If a new trial or rehearing is ordered,
restoration is to be made in regard to such part of the original sentence
as is not adjudged upon the new trial or rehearing.

Under subdivision (b), the Scerctary of the Department shall
order an administrative discharge substituted for a bad-conduct or
dishonorable discharge which has not been sustained on a new trial
unless the accused is to be restored to duty.

Subdivision (¢) requires an administrative discharge to be sub-
stituted for a dismissal which is not sustained on a new trial. In
addition, the President is given authority to reappoint the accused
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to such rank and precedence as he believes will correct the injustice
of the dismissal.

This article applies not only to new trials but also to all cases where
an executed or partly executed sentence is set aside or disapproved
under the provisions of this code.

References: AW 53.

Article 76. Finality of court-martial judgments

This article is derived from AW 50 (h) and is modified to conform to
terminology used in this code. Subject only to a petition for a writ
of habeas corpus in Federal court, it provides for the finality of court-
martial proceedings and judgments.

References: AW 50 (h).

Articles 77~184. Punitive articles

The punitive articles in the proposed code are contained in articles
77-134. 1In the preparation of the proposed code, it was noted that
there were some differences in the punitive articles as defined in the
Articles of War as contrasted to the same or similar offenses as defined
in the Articles for the Government of the Navy. Generally speaking,
the Articles of War define the so-called military offenses. The Articles
for the Government of the Navy likewise define most of the military
offenses, but in neither case were all of the offenses defined. It is also
true that some crimes are peculiar to one service and are not provided
for in the other. Most of the civil types of crimes are not defined in
existing military law and there are some differences in the crimes which
are defined. The civil types of crimes in the Articles of War, as defined
by the Manual, are generally based on the common-law definition of
the State of Maryland which, as a matter of fact, is very close to Fed-
eral definitions of the same offenses. Comparable crimes are enumer-
ated in the Articles for the Government of the Navy but are not therein
defined. However, Naval Courts and Boards, which defines the
crimes, generally follows the Federal statutory definitions. All of
these differences have been reconciled in writing the punitive articles
of this code.

Neither the Articles of War nor the Articles for the Government of
the Navy provide a statutory definition for principals, accessories,
conviction of lesser included offense, attempts, conspiracy, and solicita-
tion. Each of these is statutorily defined in articles 77-82, respec-
tively.

Ar}tricle of War 96 and AGN, article 22 (a), are both general articles.
These provisions have been retained in article 134 of this code. This
will permit the punishment of “‘disorders and neglects to the prejudice
of good order and discipline in the armed forces, and all conduct of
a nature to bring discredit upon the armed forces.” It will also
authorize trial by court martial for violation of State and Federal
crimes which are not enumerated as offenses under this code.

Articles 136—140

These articles include miscellaneous provisions which are pertinent
to the code.
Article 135. Courts of inquiry

This article is a combination of Army and Navy provisions as to
courts of inquiry. Army courts of inquiry, at present, may only be
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convened at the request of the person whose conduct is to be investi-
gated. Naval courts of inquiry, however, may be convened for any
formal investigation. Subdivision (a) grants this broader power.

Subdivision (b) does not change the number of members of courts
of inquiry in either service, but does provide for a counsel whose
duties are to assist the court in matters of law, presentation of evidence,
and in the keeping of the record.

Subdivision (¢) adopts the substance of proposed AGN, article 42.
The provision in regard to employces of the National Military Estab-
lishment is included in order to allow employees whose conduet may
be involved in the inquiry to intervene in order to protect their rights
or reputations.

Subdivisions (d) and (e) conform to present Army and Navy prac-
tice. .
Subdivision (f) is derived from AW 101. TUnder Navy practice
witnesses mayv be but are not required to be sworn.’

Subdivisions {g) and (h) conform to Army and Navy practice.

References: AW 97-103; proposed AGN, articles 42, 43, 44.

Article 136. Authority to administer oaths and to act as notary

This article is a combination and modification of AW 114 and AGN,
article 69. Only certain persons specified are given notarial powers, as
it is believed inappropriate that persons having temporary powers to
administer oaths should notarize legal instruments which may have
drastic legal consequences if incorrectly drawn. The persons specified
in subdivision (a) are believed to have legal experience or experience
in personnel matters, Commanding officers of the Navy and Coast
Guard are included in subdivision (a) as Navy and Coast Guard com-
mands do not have adjutants and personnel adjutants.

References: AW 114; AGN, article 69; proposed AGN, article 47 (a).

Article 137. Articles to be explained

This article is derived from AW 110, but requires the articles to be
carefully explained instead of being rcad, as it is felt that a careful
explanation is of more value than a mere reading. The language
would also permit training films to be used to explain the code. The
requirement that the code be read every six months is omitted as it is
felt that a thorough indoctrination is more beneficial than a required
reading every 6 months.

References: AW 110; AGN, article 20 (tenth).

Article 138. Complaints of wrongs

This article provides a procedure whereby any member of the armed
forces who believes himself wronged by his commanding officer may
make complaint to the officer exercising general court-martial juris-
diction, which officer must examine into the complaint and take such
measures for redressing the wrong complained of as the circumstances
may justify.

This article is adopted from AW 121. The Navy has provided a
similar procedure by regulation.

References: AW 121; United States Navy Regulations, article 99.

Article 139. Redress of tnjuries to property

This article is a redraft of AW 105 with changes to permit the
Secretary of the Department to prescribe the situations and procedures
for redress. It is not intended to affect the provisions of 40 Statute
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705 (1918) as amended by 41 Statute 132 (1919), 34 United States
Code, section 600 (1946), (claims for damages not occasioned by
vessels) or the provisions of 28 United States Code, section 2671 et
seq. (1948), (tort claims) or similar enactments.

References: AW 105.

Article 140.  Delegation by President

This article authorizes the President to delegate his authority under
this code and, further, to provide for the subdelegation of such
authority. It incorporates the language of section 10 (c), Public
Law 759, Eightieth Congress, second session (June 24, 1948).

The remaining provisions of the proposed legislation are contained
in section 2 through section 14. Some provisions of these remaining
sections have heretofore been included 1n either the Articles of War
or the Articles for the Government of the Navy. It is considered
desirable to preserve these provisions in the statutory law; however,
they are not considered to be germane to the provisions of a uniform
code of justice. By separating them from section 1, which includes
all of the provisions for the Uniform Code of Justice, they will auto-
matically be excluded from the code but preserved as statutory law
in an appropriate place in the United States Code.

SECTION 2

This is a savings provision which will preserve the validity of all
the remaining articles of this act in the event any article or part thereof
should be declared invalid.

SECTION 3

Throughout this act abbreviated titles are used for the various
sections, articles and parts. These are known as catch lines and this
precludes any inference of a legislative construction being placed on
such catch lines.

SECTION 4

This section insures that the prosecution of offenses which are a
violation of laws which will be repealed by this act shall be completed
under such laws in the same manner and with the same effect as if
this act had not been passed.

SECTION 5

This section prescribes the effective date of this act and insures that
a period of 12 months will be available to the armed forces for the prep-
aration of a manual to supplement the act. One exception is pro-
vided, to wit: Section 12, which authorizes the Judge Advocate General
of any armed force to grant a new trial under certain conditions for
offenses committed during World War II. Section 12 is to become
effective on the date of the approval of this act.

SECTION 6

It is considered desirable to retain as statutory provisions the pro-
visions of AW 107, 108, 112, 113, 119, and 120 (41 Stat. 809, 810, 811),
but to delete them as provisions of this code. They are not considered
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germane to & uniform code of justice but are considered appropriate
statutory provisions. This scction will accomplish the desired result.

SECTION 7

Existing Navy law makes provision for the retention of command
authority in the commanding officer of a naval vessel or aireraft when
the crew of such vessel or aircraft have become separated from their
vessel or aircraft by means of its wreck, loss, or destruction. This
section preserves that authority.

It also preserves the authority of cfficers of separate marine
organizations when embarked on a naval vessel, not a part of the
authorized complement thereof, subject only to the paramount
authority of the commanding officer of any such vessel.

Subsections (¢), (d), and (c) refer to commanders’ duties of example
and correction, divine service, and reverent behavior. These are
provisions which are of historical existence to the Navy and which
the Navy desires to retain as statutory provisions.

SECTION 8

This section sets forth a standard form of oath which shall be taken
by all persons who enlist in any armed force of the Ubnited States.

SECTION 9

This section recognizes the diversity of citizenship which authorizes
removal of a civil suit from a State jurisdiction to & Federal jurisdic-
tion. It authorizes the removal of any civil or criminal prosecution
from a State to a Federal jurisdiction when a member of the armed
forces is a party to such action on account of any act done under
color of his office or status, or in respect to which he claims any right,
title, or authority under any law of the United States respecting the
armed forces thereof, or under the law of war.

SECTION 10

This section provides the authority for the dismissal of officers from
the armed forces and prescribes the conditions under which the
President may drop an officer from the rolls of any armed force.

SECTION 11

Existing law provides that review of court-martial ecases involving
midshipmen shall be reviewed by the convening authority and by the
Secretary of the Navy. The system of review which is prescribed in
this Code makes it necessary that existing law on this subject be
amended to conform to the new review provisions. This section
accomplishes that purpose.

SECTION 12

This section prescribes the conditions under which World War 11
personnel who were convicted of court-martial offenses may be
granted a new trial. Such provisions were written into Army and
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Air Force law in Public Law 759, Eightieth Congress (AW 53, as
amended), and the present section merely extends a comparable right
to other personnel of the armed forces.

SECTION 13

This section prescribes the qualifications of the judge advocates
general. Under existing law, there are no legal qualifications what-
soever for the judge advocates general. This section makes it manda-
tory that the judge advocates general be members of a State or
Federal bar and have a prescribed amount of legal experience in a
Judge Advocate’s Corps, department, or office. In computing the
number of years required by this section, it is intended that the years
spent in obtaining a legal education shall be excluded. It is intended
that all experience obtained as a result of assignment to legal duties
in furtherance of the administration of duties of the judge advocates
general shall be included, regardless of the place of assignment.

SECTION 14

This is a general repealer section.

The Bureau of the Budget has advised that the proposed bill is
fully in accord with the program of the President and the Secretary
of Defense endorses the proposed legislation as is indicated by his
letter which is hereto attached and made a part of the record.

THE SECRETARY OF DEFENSE,
W ashington, February 8, 1949.

The SpeEaxER OF THE HoUSE OF REPRESENTATIVES,
Washington, D. C.

Drar MR. SPEAKER: There is transmitted herewith, on behalf of the National
Military Establishment, a draft of a proposed bill to unify, consolidate, revise,
and codify the Articles of War, the Articles for the Government of the Navy, and
the disciplinary laws of the Coast Guard and to enact and establish a Uniform
Code of Military Justice.

The proposed code is based on a study made by a special committee in this
office, of which Prof. Edmund M. Morgan, Jr., of the Harvard Law School was
chairman. The code covers both the substantive and procedural law governing
military justice and its administration in all the armed forees of the United States
and is uniformly applicable in all its parts to the Army, the Navy, the Air Force,
and the Coast Guard in time of war and peace.

The proposed code provides the sole statutory authority for—

(1) The infliction of limited diseiplinary penalties for minor offenses without
judicial action;

(2) The establishment of pretrial and trial procedure;

(3) The creation and constitution of three classes of courts martial correspond-
ing to those now in existence;

(4) The eligibility of members of each of the courts and the qualifications of
its officers and counsel;

(5) The review of findings and sentence and the creation and constitution of
the reviewing tribunals; and

(6) The listing and definition of offenses, redrafted and rephrased in modern
legislative language.

Attention is called to the provisions of the code which are designed to provide
for uniformity in the administration of military justice, to those designed to
assure the accused -a fair trial, to those designed to prevent undue control or
interference with the administration of military justice, and to those designed to
preserve appropriate military funetions.

Among the provisions designed to insure uniformity are the following:

(1) The offenses made punishable by the code are identical for all armed forces;

(2) The same system of courts with the same limits of jurisdiction of each
court is set up in all the armed forees;
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(3) The procedure for general courts martial is identical as to institution of
charges, pretrial investigation, action by the convening authority, review by the
Board of Review, and review by the Judicial Council in all the armed forces;

(4) The rules of procedure at the trial, including modes of proof, are equally
applicable to all the armed forces;

(5) The Judge Advocates General of the three departments are required to
make uniform rules of procedure for the Board of Review in each department;

(6) The required qualifications for members of the court, law officer, and
counsel are identical for all the armed forces;

(7) The single Judicial Council, which finally decides all questions of law, is
the court of last resort for each of the armed forces; and also acts with the Judge
Advocates General of the three departments as an advisory body with a view to
securing uniformity in policy and in sentences and in discovering and remedying
defects in the system and its administration.

Among the provisions designed to insure a fair trial are the following:

General courts martial

(1) A pretrial investigation is provided, at which the accused is entitled to be
present with counsel to cross-examine available witnesses against him and to
present evidence in his own behalf. It has some features of preliminary hearing
and some of pretrial discovery as used in the civil courts.

(2) A prohibition against referring any charge for trial which does not state an
offense or is not shown to be supported by sufficient evidence.

(3) A mandatory provision for competent, legally trained counsel at the trial
for both the prosecution and the defense.

(4) A prohibition against requesting any statement from the accused without
warning, and against compelling self-incrimination, and against reception in
evidence of improperly obtained statements.

(5) Provision for equal process to accused and prosecution for obtaining wit-
nesses and depositions and a provision allowing only the accused to use deposi-
tions in a capital case.

(6) A provision giving an accused enlisted man the privilege of having enlisted
men as members of the court trying his case.

(7) A provision whereby voting on challenges, findings, and sentence is by
secret ballot of the members of the court.

(8) A provision requiring the law officer to instruct the court on the record
C(f)ncernfing the elements of the offense, presumption of innocence, and the burden
of proof.

(9) A provision for an automatic review of the trial record for errors of law
and of fact by a Board of Review with the right of the accused to be represented
by legally competent counsel.

(10) A provision for the review of the record for errors of law by the Judicial
Council. This review is automatic in the case where the sentence is death or
dismissal and is upon petition showing probable error of law where the sentence
involves more than 1 year’s confinement, with the right to be represented by
competent counsel.

(11) A prohibition against receiving pleas of guilty in capital cases.

Special courts martial

In addition to certain of the above provisions which also apply to special courts
martial, there is provided as follows:

(1) The trial counsel and defense counsel must be equally qualified.

(2) In cases where a bad-conduct discharge has been imposed, a full steno-
graphic transeript must be taken and the case is reviewed in the same fashion as
a general court-martial record.

(3) Peremptory challenge and voting by secret ballot is provided as in a gencral
court martial.

(4) Review by judge advocate or legal officer is required.

Summary courts martial

(1) Provision is made for permitting an accused to refuse trial by summary
court upon request.

(2) Review by a judge advocate or legal officer ix required.

Among some of the provisions designed to prevent interference with the due
administration of justice are the following:

(1) The convening authority may not refer charges for trial until they are found
legally sufficient by the staff judge advocate or legal officer.
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(2) The staff judge advocate or legal officer is authorized to communicate
directly with the Judge Advocate General.

(3) All counsel at a general court-martial trial are required to be lawyers and
(tio be certified by the Judge Advocate General as qualified to perform their legal

uties.

(4) The law officer—a competent lawyer—rules on all questions raised at the
trial, except on a motion for a directed verdict and on the issue of the accused’s
sanity.

(5) The convening authority must not act on a finding or sentence of a general
c?ﬁ:rt martial without first obtaining the advice of his staff judge advocate or legal
officer.

(6) The Board of Review, situated in the office of the Judge Advocate General
and removed from the convening authority, is composed of legally trained men
and reviews the trial record for errors of law and of fact.

(7) The Judicial Council is composed of civilians and passes finally on all
questions of law.

(8) When counsel appear before the Board of Review and the Judicial Council,
both parties must be represented by qualified lawyers.

(9) Censure by a commanding officer of a court martial or any member or
officer thereof because of any judicial action of the court or any member or officer
is forbidden and any attempt improperly to influence official action in any aspect
of a trial or its review is prohibited.

Elements of command

Among the command functions which are found in the present Articles of War
and Articles for the Government of the Navy, the following provisions have
been retained:

(1) Commanding officers refer the charges in general, special and summary
courts martial and convene the courts.

(2) Commanding officers appoint the members of the courts.

(8) Commanding officers appoint the law officer and counsel for the trial.

(4) Commanding officers retain full power to set aside findings of guilty and
to modify or change the sentence, but are not permitted to interfere with verdicts
of not guilty nor to increase the severity of the sentence imposed.

(5) The powers of commanding officers at mast and company punishment are
retained for minor offenses which require prompt action and for which com-
paratively light punishments can be imposed. The procedural safeguards in
this type of nonjudicial punishment are considerably less than in the courts
martial, but are believed to be reasonably adequate.

I regard this proposed bill as an outstanding example of unification in the armed
services. In my opinion, the proposed bill is well-designed to protect the rights
of those subject to it, will increase public confidence in military justice, and will
not impair the performance of military functions. Accordingly, I strongly urge
its passage by the Congress.

The Bureau of the Budget has advised me that the proposed bill is fully in
accord with the program of the President.

Sincerely yours,
JaMEs FORRESTAL.

CHANGES IN EXISTING LAWS

In compliance with paragraph 2a of rule XIII of the Rules of the
House of Representatives, changes in existing law made by the bill,
as introduced, are shown below. ~Existing law proposed to be omitted
is enclosed in black brackets; new matter amending existing law is
printed in italics; existing law in which no change is proposed is
shown in roman. Bold-face paragraphs identify statutes repealed or
amended. Tables following Articles of War and Articles for the
Government of the Navy are for cross reference purposes only.

The Articles of War (sec. 1, ch. II, act of June 4, 1920 (41 Stat.
787), as amended.) (See 10 U. S. C. A. 1471-1593):

L[The articles included in this section shall be known as the Articles of War and
shall at all times and in all places govern the armies of the United States.

890886 O—50
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[I. PRELIMINARY PROVISIONS

[ArT. 1. Definitions.—The following words when used in these articles shall
be construed in the sense indicated in this article, unless the context shows that
a different seuse is intended, namely:

[(a) The word ‘“officer” shall be construed to refer to a commissioned officer;

[(b) The word ‘“soldier” shall be construed as including a noncommissioned
officer, a private, or any other enlisted man or woman;

[(c) The word ‘“company’’ shall be construed as including a troop, battery,
or corresponding unit of the ground or air forces;

[(d) The word “battalion” shall be construed as including a squadron or
corresponding unit of the ground or air forces;

[(e) The word ‘“‘cadet’’ shall be construed to refer to a cadet of the United States
Military Academy.

[ArT. 2. Persons Subject to Military Law.—The following persons are subject
to these articles and shall be understood as included in the term “any person
subject to military law,”” or “persons subject to militarv law,” whenever used in
these articles: Provided, That nothing contained in this Act, except as specifically
provided in Article 2, subparagraph (¢), shall be construed to apply to any person
under the United States Naval jurisdiction unless otherwise specifically provided
by law.

[(a) All officers, warrant officers, and soldiers belonging to the Regular Army
of the United States: all volunteers, from the dates of their muster or acceptance
into the military service of the United States: and all other persons lawfully called,
drafted, or ordered into, or to duty or for training in, the said service, from the
dates they are required by the terms of the call, draft, or order to obev the same:

[ Cadets:

L[(c) Officers and soldiers of the Marine Corps when detached for service with
the armies of the United States by order of the President: Provided, That an
officer or soldier of the Marine Corps when so detached mayv be tried by military
court-martial for an offense committed against the laws for the government of
the naval service prior to his detachment, and for an offense committed against
these articles he may be tried bv a naval court-martial after such detachment
ceases;

[(d) All retainers to the camp and all persons accompanving or serving with
the armies of the United States without the territorial jurisdietion of the United
States, and in time of war all such retainers and persons accompanying or serving
with the armies 6f the United States in the field, both within and without the
territ]orial jurisdiction of the United States, though not otherwise subject to these
articles;

[(e) All persons under sentence adjudged by courts-martial:

L[(f) All persons admitted into the Regular Army Soldiers’” Home at Washing-
ton, District of Columbia.

[II. CourTs-MARTIAL

LArT. 3. Courts-Martial Classified.—Courts-martial shall be of three kinds,
namely:

[First, general courts-martial;

[Second, special courts-martial; and

[Third, summary courts-martial.

[A. coMPOSITION

L[ArT. 4. Who May Serve on Courts-Martial.—All officers in the military serv-
ice of the United States, and officers of the Marine Corps when detached for service
with the Army by order of the President, shall be competent to serve on courts-
;nartial for the trial of any persons who may lawfully be brouhgt before such courts

or trial.

[All warrant officers in the active military service of the United States and
warrant officers in the active military service of the Marine Corps when detached
for service with the Army by order of the President, shall be competent to serve
on general and special courts-martial for the trial of warrant officers and enlisted
persons, and persons in this category, shall be detailed for such service when
deemed proper by the appointing authority.

[Enlisted persons in the active military service of the United States or in the
active military service of the Marine Corps when detached for service with the
Army by order of the President, shall be competent to serve on general and special
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courts-martial for the trial of enlisted persons when requested in writing by the
accused at any time prior to the convening of the court. When so requested, no
enlisted person shall, without his consent, bhe tried by a court the membership of
which does not include enlisted persons to the number of at least one third of the
total membership of the court.

[When appointing courts-martial the appointing authority shall detail as mem-
bers thereof those officers of the command and when eligible those enlisted persons
of the command who, in his opinion, are best qualified for the duty by reason of
age, training, experience, and judicial temperament; and officers and enlisted
persons having less than two years’ service shall not, if it can be avoided without
manifest injury to the service, be appointed as members of courts-martial in
excess of minority membership thereof. No person shall be eligible to sit as a
member of a general or special court-martial when he is the accuser or a witness
for the prosecution.

[Arr. 5. General Courts-Martial.—General courts-martial may consist of any
number of members not less than five.

LArT. 6. Special Courts-Martial.—Special courts-martial may consist of any
number of members not less than three.

[Art. 7. Summary Courts-Martial.—A summary court-martial shall consist of
one officer.

[B. BY WHOM APPOINTED

[Art. 8. General Courts-Martial.—The President of the United States, the
commanding officer of a Territorial department, the Superintendent of the Military
Academy, the commanding officer of an Army group, an Army, an Army corps,
a division, a separate brigade, or corresponding unit of the Ground or Air Forces,
or any command to which a member of the Judge Advocate General’s Corps is
assigned as staff judge advocate. as prescribed in article 47, and, when empowered
by the President, the commanding officer of any district or of any force or body
of troops may appoint general courts-martial; but when any such commander is
the accuser or the prosecutor of the person or persons to be tried, the court shall
be appointed by superior competent authority, and may in any case be appointed
by superior authority when by the latter deemed desirable.

[The authority appointing a general court-martial shall detail as one of the
members thereof a law member who shall be an officer of the Judge Advocate
General’s Corps or an officer who is a member of the bar of a Federal court or of
the highest court of a State of the United States and certified by the Judge Advo-
cate General to be qualified for such detail: Provided, That no general court-
martial shall receive evidence or vote upon its findings or sentence in the absence
of the law member regularly detailed. The law member, in addition to his duties
as a member, shall perform the duties prescribed in article 31 hereof and such
other duties as the President may by regulation prescribe.

[ArT. 9. Special Courts-Martial.—The commanding officer of a distriet, gar-
rison. fort, camp, station, or other place where troops are on duty, and the com-
manding oflicer of an Army group, an Army, an Army corps, a division, brigade,
regiment, detached battalion, or corresponding unit of Ground or Air Forces, and
the commanding officer of any other detached command or group of detached
units placed under a single commander for this purpose may appoint special
courts-martial; but when any such commanding officer is the accuser or the
prosecutor of the person or persons to be tried, the court shall be appointed by
superior authority, and may in any case be appointed by superior authority when
by the latter deemed advisable.

CArT. 10. Summary Courts-Martial.—The commanding officer of a garrison,
fort, camp, or other place where troops are on duty, and the commanding officer
of a regiment, detached battalion, detached company, or other detachment may
appoint summary courts-martial; but such summary courts-martial may in any
case be appointed by superior authority when by the latter deemed desirable:
Provided, That when but one officer is present with a command he shall be the
summary court-martial of that command and shall hear and determine cases
brought before him.

[ART. 11. Appointment of Trial Judge Advocates and Counsel.—For each
general or special court-martial the authority appointing the court shall appoint
a trial judge advocate and a defense counsel, and one or more assistant trial judge
advocates and one or more assistant defense counsel when necessary: Provided,
That the trial judge advooate and defense counsel of each general court-martial
shall, if available, be members of the Judge Advocate General’s Corps or officers
who are members of the bar of a Federal court or of the highest court of a State
of the United States: Provided further, That in all cases in which the officer ap-
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pointed as trial judge advocate shall be a member of the Judge Advocate General’s
Corps, or an officer who is a member of the bar of a Federal court or of the highest
court of a State, the officer appointed as defense counsel shall likewise be a member
of the Judge Advoeate General’s Corps or an officer who is a member of the bar of
a Federal court or of the highest court of a State of the United States: Provided
further, That when the accused is represented by counsel of his own selection and
does not desire the presence of the regularly appointed defense counsel or assistant
defense counsel, the latter may be excused by the president of the court: Provided
Sfurther, That no person who has acted as member, trial judge advocate, assistant
trial judge advocate or investigating officer in any case shall subsequently act in
the same case as defeuse counsel or assistant defense counsel unless expressly re-
quested by the accused: Provided further, That no person who has acted as member,
defense counsel, assistant defense counsel, or investigating officer in any case shall
subsequently act in the same case as a member of the prosecution: Provided further,
That no person who has acted as member, trial judge advocate, assistant trial
judge advocate, defense counsel, assistant defense counsel, or investigating officer
in any case shall subsequently act as a staff judge advocate to the reviewing or
confirming authority upon the same case.

[c. JURISDICTION

LARrT. 12. General Courts-Martial,—General courts-martial shall have power
to try any person subjeet to military law for any crime or offense made punishable
by these articles, and any other person who by the law of war is subject to trial
by military tribunals: Provided, That general courts-martial shall have power to
adjudge any punishment authorized by law or the custom of the service including
a bad-conduct discharge.

LArT. 13. Special Courts-Martial.—Special courts-martial shall have power to
try any person subjeet to military law for any crime or offense not capital made
punishable by these articles: Provided, That the officer competent to appoint a
general court-martial for the trial of anv particular casxe may, when in his judg-
ment the interests of the service so require, cause any case to be tried by a special
court-martial notwithstanding the limitations upon the jurisdiction of the special
court-martial as to otfcnses herein preseribed.

[Special courts-martial shall not have power to adjudge dishonorable discharge
or dismissal, or confinement in excess of six months, nor to adjudge forfeiture of
more than two-thirds pay per month for a period of not exceeding six months:
Provided, That subjeet to approval of the sentence by an oflicer exercising general
court-martial jurisdiction and subjeet to appellate review by The Judge Advocate
General and appellate ageneies in his office, a special court-martial may adjudge
a bad-conduct discharge in addition to other authorized punishment: Provided
SJurther, That a bad-conduct discharge shall not be adjudged by a speical court-
martial unless a complete record of the proceedings of and testimony taken by
the court is taken in the case.

[CArt. 14, Summary Courts-Martial.——Summary courts-martial shall have
power to try any person subject to military law, except an officer, a warrant officer,
or a cadet, for any erime or offense not capital made punishable by these articles:
Provided, That nonecommissioned officers shall not, if they objeet thercto, be
brought to trial before a summary court-martial without the authority of the
officer competent to bring them to trial before a special court-martial: Provided
further, That the President may, by regulations, except from the jurisdiction of
summary courts-martial any class or classex of persons subject to military law.

[Summary courts-martial shall not have power to adjudge confincment in
excess of one month, restriction to limits for more than three months, or for-
feiture or detention of more than two-thirds of one month’s pay.

LArT. 15, Jurisdiction not Ixelusive.—The provisions of these articles con-
ferring jurisdiction upon courts-martial <hall not be construed as depriving military
commissions, provost courts, or other military tribunals of coneurrent jurisdiction
in respect to offenders or offenses that by statute or by the law of war be triable
by suech military commissions, provost courts, or other wilitary tribunals.

FARrT. 16. Persons in the Military Service—How Triable.—Oflicers shall be
triable only by general and speeial courts-martial and in no case shall a person
in the military service, when it can be avoided, be tried by persons inferior to
him in rank. No enlisted person may sit as a member of a court-martial for the
trial of another enlisted person who is assigned to the same company or cor-
responding military unit.

II_No person subject to military law shall be confined with enemy prizoners
or any other foreign nationals outside of the continental limits of the United
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States, nor shall any defendant awaiting trial be made subject to punishment
or penalties other than confinement prior to sentence on charges against him.

[p. PROCEDURE

[Art. 17, Trial Judge Advocate to Prosecute; Counsel to Defend.—The trial
judge advocate of a general or special court-martial shall prosecute in the name
of the United States, and shall, under the direction of the court, prepare the
record of its proceedings. The accused shall have the right to be represented in
his defense before the court by counsel of his own selection, civil counsel if he
so provides, or military if such counsel be reasonably available, otherwise by
the defense counsel duly appointed for the court pursuant to Article 11. Should
the accused have counsel of his own selection, the defense counsel and assistant
defense counsel, if any, of the court, shall, if the accused so desires, act as his
associate counsel.

LARrT. 18. Challenges.—Members of a general or special court-martial may be
challenged by the accused or the trial judge advocate for cause stated to the
court. The court shall determine the relevancy and validity thereof, and shall
not receive a challenge to more than one member at a time. Challenges by the
trial judge advocate shall ordinarily be presented and decided before those by
the accused are offered. Each side shall be entitled to one peremptory challenge;
but the law member of the court shall not be challenged except for cause.

[ArT, 19. Oaths.—The trial judge advocate of a general or special court-
martial shall administer to the members of the court, before they proceed upon
any trial, the following oath or affirmation: “You, A. B., do swear (or affirm)
that you will well and truly try and determine, according to the evidence, the
matter now before you, between the United States of America and the person
to be tried, and that you will duly administer justice, without partiality, favor,
or affection, according to the provisions of the rules and articles for the government
of the armies of the United States, and if any doubt should arise, not explained
by said articles, then according to your conscience, the best of your understanding,
and the custom of war in like cases; and you do further swear (or affirm) that you
will not divulge the findings or sentence of the court until they shall be published
by the proper authority or duly announced by the court, except to the trial
judge advocate and assistant trial judge advocate; neither will you disclose or
discover the vote or opinion of any particular member of the court-martial upon
a challenge or upon the findings or senvence, unless required to give evidence
thercof as a witness by a courtof justice in due course of law. So help you God.”

[When the oath or affirmation has been administered to the members of a
general or special court-martial, the president of the court shall administer to
the trial judge advocate and to each assistant trial judge advocate, if any, an
oath or affirmation in the following form: “You, A. B., do swear (or affirm)
that you will faithfully and impartially perform the duties of a trial judge advocate,
and will not divulge the findings or sentence of the court to any but the proper
authority until they shall be duly disclosed. So help you God.”

[All persons who give evidence before a court-martial shall be examined on
oath or affirmation in the following form: “You swear (or affirm) that the evidence
you shall give in the case now in hearing shall be the truth, the whole truth, and
nothing but the truth, So help you God.”

[Every reporter of the proceedings of a court-martial shall, before entering
upon his duties, make oath or affirmation in the following form: “You swear
(or affirm) that you will faithfully perform the duties of reporter to this court.
So help you God.”

LEvery interpreter in the trial of any case before a court-martial shall, before
entering upon his duties, make oath or affirmation in the following form: “You
sweaé (c()ir,?ﬁirm) that you will truly interpret in the case now in hearing. So help
you God.

[In case of affirmation the closing sentence of adjuration will be omitted.

[Art. 20. Continuances.—A court-martial may, for reasonable cause, grant a
continuance to either party for such time and as often as may appear to be just.

LArT. 21. Refusal or Failure to Plead.—When an accused arraigned before a
court-martial fails or refuses to plead, or answers foreign to the purpose, or aftera
plea of guilty makes a statement inconsistent with the plea, or when it appears to
the court that he entered a plea of guilty improvidently or through lack of under-
standing of its meaning and effect, the court shall proceed to trial and judgment
as if he had pleaded not guilty.

[ArT. 22. Process to Obtain Witnesses.—Every trial judge advocate of & general
or special court-martial and every summary court-martial shall have power to
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issue the like process to compel witnesses to appear and testify which courts of the
United States having criminal jurisdiction may lawfully issue; but such process
shall run to any part of the United States, its Territories, and possessions. Wit-
nesses for the defense shall be subpoenaed, upon request by the defense
counsel, through process issued by the trial judge advocate, in the same manner
as witnesses for the prosecution.

LART. 23. Refusal to Appear or Testify.—Every person not subject to military
law who, being duly subpoenaed to appear as a witness before any military court,
commission, court of inquiry, or board, or before any officer, military or civil,
designated to take a deposition to be read in evidence before such court, com-
mission, court of inquiry, or board, willfully negleets or refuses to appear, or
refuses to qualify as a witness, or to testify, or produce documentary evidence
which such person may have been legally subpoenaed to produce, shall be deemed
guilty of a mixdemeanor, for which such person shall be punished on information
in the district court of the United States or in a court of original eriminal jurisdie-
tion in auy of the territorial possessions of the United States, jurisdiction being
hereby conferred upon sueh courts for such purposes; and it shall he the duty of
the United States distriet attorney or the officer prosecuting for the Government
in any such court of original criminal jurisdietion, on the certification of the facts
to him by the military court, commission, court of inquiry, or board, to file an
information against and prosecute the person so offending, and the punishment
of such person, on conviction, shall be a fine of not more than $500 or imprison-
ment not to exceed six months, or both, at the discretion of the court: Provided,
That the fees of such witness and his mileage, at the rates allowed to witnesses
attending the courts of the United States, shall be dulv paid or tendered said
witness, such amounts to be paid out of the appropriation for the compensation
of witnesses: Provided further, That cvery person not subject to military law,
who before any court-martial, military tribunal. or militarv board, or in connec-
tion with, or in relation to any proceedings or investigation before it or had under
any of the provisions of this Act, is guilty of any of the acts made punishable as
offenses against public justice by any provision of chapter 6 of the Aect of March 4,
1909, entitled “An Act to codify, revise, and amend the penal laws of the United
States” (volume 35, United States Statutes at Large, p. 10881, or any amendment
thereof, shall be punished as therein provided.

LArr. 24. Compulsory Self-Incrimination Prohibited.—No witness before a
military court, commission, court of inquiry, or board, or before any officer con-
ducting an investigation, or before any officer, military or civil, designated to take
a deposition to be read in evidence before a military eourt, commission, court of
inquiry, or board, or before an officer conducting an investigation, shall be com-
pelled to incriminate himself or to answer anv question the answer to which may
tend to incriminate him or to answer any question not material to the issue or
when such answer might tend to degrade him.

[The use of coercion or unlawful influence in any manuer whatsoever by anv
person to obtain any statement, admission or confession from any accused person
or witness, shall be deemed to be conduct to the prejudice of good order and mili-
tary discipline, and no such statement, admission, or confession shall be received
in evidenee by any court-martial. It shall be the dutv of anv person in obtaining
any statement from an accused to advise him that he does not have to make anv
statement at all regarding the offense of which he is accused or being investigated,
and that any statement by the accused may be used as evidence against him in a
trial bv court-martial.

LArr. 25. Depositions—When Admissible.—A duly authenticated deposition
taken upon reasonable notice to the opposite party may be read in evidence before
any military cogrt or commission in any case not capital, or in any proceeding
before a court of inquiry or a military board, if such deposition be taken when the
witness resides, is found, or is about to go bevond the State, Territory, or district
in which the court, commission, or board is ordered to sit, or bevond the distance
of one hundred miles from the place of trial or hearing, or when it appears to the
satisfaction of the court, commission, board, or appointing authoritv that the wit-
ness, by reason of age, sickness, hodily infirmity, imprisonment, or other reasonable
cause, is unable to, or, in foreign places, because of non-amenability to process,
refused to, appear and testify in person at the place of trial or hearing: Provided,
That testimony by deposition mayv be adduced for the defense in capital cases:
Provided further, That a deposition may be read in evidence in any case in which
the death penalty is authorized by law but is not mandatory, whenever the ap-
pointing authority shall have directed that the case be treated as not capital, and
in such a case a sentence of death may not he adjudged by the court-martial:
And provided further, That at any time after charges have heen signed as provided
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in article 46, and before the charges have been referred for trial, any authority
competent to appoint a court-martial for the trial of such charges may designate
officers to represent the prosecution and the defense and may authorize such offi=
cers, upon due notice, to take the deposition of any witness, and such deposition
may subsequently be received in evidence as in other cases.

I{ART. 26. Depositions—Before Whom Taken.—Depositions to be read in evi-
dence before military courts, commissions, courts of inquiry, or military board,
or for other use in military administration, may be taken before and authenticated
by any officer, military or civil, auchorized by the laws of the United States or by
the laws of the place where the deposition is taken to administer oaths.

LART. 27. Courts of Inquiry—Records of, When Admissible.—The record of
the proceedings of a court of inquiry may, with the consent of the accused, be
read in evidence before any court-martial or military commission in any case not
capital nor extending to the dismissal of an officer, and may also be read in evi-
dence in any proceeding before a court of inquiry or a military hoard: Provided,
That such evidence may be adduced by the defense in capital cases or cases
extending to the dismissal of an officer.

LArr. 28. Certain Acts to Constitute Desertion.~—~Any officer who, having
tendered his resignation and prior to due notice of the acceptance of the same,
quits his post or proper duties without leave and with intent to absent himself
permanently therefrom shall be deemed a deserter.

LAny soldier who, without having first received a regular discharge, again
enlists in the Army, or in the militia when in the service of the United States, or
in the Navy or Marine Corps of the United States, or in any foreign army, shall
be deemed to have deserted the service of the United States; and where the en-
listment is in one of the forces of the United States mentioned above, to have
fraudulently enlisted therein,

LAny person subject to military law who quits his organization or place of
duty with the intent to avoid hazardous duty or to shirk important service shall
be deemed a deserter. )

LArT. 29. Court to Announce Action.—Whenever the court has acquitted the
accused upon all specifications and charges, the court shall at once announce
such result in open court. Under such regulations as the President may pre-
seribe the findings and sentence in other cases may be similarly announced,

LArr. 30. Closed Sessions,—Whenever a gencral or special court-martial shall
sit in closed session, the trial judge advocate and the assistant trial judge advocate,
if any, shall withdraw; and when their assistance in referring to the recorded
evidence is required, it shall be obtained in open court, and in the presence of the
accused and of his counsel, if there be any.

[ArT. 31. Method of Voting.—Voting by members of a general or special
court-martial upon questions of challenge, on the findings, and on the sentence
shall be by secret written ballot. The junior member of the court shall in each
case count the votes, which count shall he checked by the president, who shall
forthwith announce the result of the ballot to the members of the court. The
law member of a general court-martial or the president of a special court-martial,
shall rule in open court upon interlocutory questions, other than challenge,
arising during the proceedings: Provided, That unless such ruling be made by
the law member of a general court-martial, if any member object thereto, the
court shall be cleared and closed and the question decided by a majority vote,
viva voce, beginning with the junior in rank: And provided further, That any
such ruling made by the law member of a general court-martial upon any inter-
locutory question other than a motion for a finding of not guilty, or the question
of accused’s sanity, shall be final and shall constitute the ruling of the court;
but the law member may in any case consult with the court, in closed session,
before making a ruling, and may change any ruling made at any time during the
trial. It shall be the duty of the law member of a general or the president of a
special court-martial before a vote is taken to advise the court that the accused
must be presumed to be innocent until his guilt is established by legal and com-
petent evidence beyond a reasonable doubt and that in the case being considered,
if there is a reasonable doubt as to the guilt of the accused, the doubt shall be
resolved in the accused’s favor and he shall be acquitted; if there is a reasonable
doubt as to the degree of guilt, the finding must be in a lower degree as to which
there is no such doubt; that the burden of proof to establish the guilt of the
accused is upon the Government.

[ArT. 32. Contempts.—A Military tribunal may punish as for contempt any
person who uses any menacing words, signs, or gestures in its presence, or who
disturbs its proceedings by any riot or disorder: Provided, That such punishment
shall in no case exceed one month’s confinement, or a fine of $100, or both.
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LART. 33. Records—General Courts-Martial.—TFach general court-martial shall
keep & separate record of its proceedings in the trial of each case brought before
it, and such record shall be authenticated by the signature of the president and
the trial judge advocate; but in case the record can not be authenticated by the
president and trial judge advocate by reason of the death, disability, or absence
of either or both of then, it shall be signed by a member in licu of the president
and by an assistant trial judge advoeate, if there be one, in lieu of the trial judge
advocate: otherwise by another member of the court.

LART. 34. Records—Special and Summary Courts-Martial.—FEach special
court-martial and each summary court-martial shall keep a record of its pro-
cecedings, separate for each ecase, which record shall contain such matter and be
authenticated in such manner as may be required by regulations which the
President may from time to time prescribe.

LART. 35. Disposition of Records—General Courts-Martial.-—~The trial judge
advocate of each general court-martial shall, with such expedition as circumstances
may permit, forward to the appointing authority or to his successor in command
the original record of the proceedings of such court in the trial of ecach case. All
records of such proceedings shall, after having been acted upon, be transmitted
to the Judge Advocate General of the Army.

LART. 36. Disposition of Records—Special and Summary Courts-Martial.—
After having been acted upon by the officer appointing the court, or by the officer
commanding for the time being, the record of each trial by speecial court-martial
and a report of each trial by summary court-martial shail be transmitted to the
headquarters of the officer exercising general court-martial jurisdiction over the
command, there to be filed in the office of the staff judge advocate: Provided,
however, That each record of trial by special court-martial in which the sentence,
as approved by the appointing authority, includes a bad-conduet discharge, shall
if approved by the officer exercising general court-martial jurisdietion under the
provisions of article 47, be forwarded by him to The Judge Advocate General for
review as hereinaftet in these articles provided. When no longer of use, records
of summary courts-martial may be destroyed as provided by law governing
destruction of Government records.

[ArT. 37. Irregularities—Effect of —The proceedings of a court-martial shall
not be held invalid, nor the findings or sentence disapproved in anv case on the
ground of improper admission or rejection of evidence or for any error as to any
matter of pleading or procedure unless in the opinion of the reviewing or confirm-
ing authority, after an examination of the entire proceedings, it shall appear that
the error complained of has injuriously affected the substantial rights of an
accused: Provided, That the act or omission upon which the accused has heen
tried constitutes an offense denounced and made punishable by one or more of
these articles: Provided further, That the omission of the words “hard labor”
in any sentence of a court-martial adjudging imprisonment or confinement shall
not be construed as depriving the authorities executing such sentence of im-
prisonment or confinement of the power to require hard labor as a part of the
punishment in any case where it is authorized by the Executive order prescribing
maximum punishments.

LArT. 38. President Mayv Prescribe Rules.—The President may, by regulations,
which he may modify from time to time, prescribe the procedure, including
modes of proof, in cases hefore courts-martial, courts of inquiry, military com-
missions, and other military tribunals, which regulations shall, insofar as he shall
deem practicable, apply the principles of law and rules of evidence generally
recognized in the trial of criminal cases in the district courts of the United States:
Provided, That nothing contrary to or inconsistent with these articles shall be so
prescribed: Prdvided further, That all rules and regulations made in pursuance of
this Article shall be laid before the Congress.

[E. LIMITATIONS UPON PROSECUTIONS

LART. 39. As to Time.—FExcept for desertion or absence without leave com-
mitted in time of war, or for mutiny or murder, no person subject to military law
shall be liable to be tried or punislied by a court-martial for any crime or offense
committed more than 2 vears before arraignment of such person: Provided, That
for desertion in time of peace, rape or for any crime or offense punishable under
articles 93 and 94 of this code the period of limitations upon trial and punishment
by court-martial shall be three yvears: Provided further, That the period of any
absence of the accused from the jurisdiction of the United States, and also any
period during which by reason of some manifest impediment the accused shall not
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have been amenable to military justice, shall be excluded in computing the afore-
said periods of limitation: Provided further, That this article shall not have the
effect to authorize the trial or punishment for any crime or offense barred by the
provisions of existing law: And provided further, That in the case of any offense
the trial of which in time of war shall be certified by the Secretary of the Army
to be detrimental to the prosecution of the war or inimical to the Nation’s security,
the period of limitations herein provided for the trial of the said offense shall be
extended to the duration of the war and six months thereafter.

LART. 40. As to Number.—No person shall, without his consent, be tried a
second time for the same offense; but no proceeding in which an accused has been
found guilty by a court-martial upon any charge or specification shall be held to
be a trial in the sense of this article until the reviewing and, if there be one, the
confirming authority shall have taken final action upon the case.

[Nofauthority shall return a record of trial to any court-martial for reconsider-
ation of—

[(a) An acquittal; or

[(b) A finding of not guilty of any specification; or

L(c) A finding of not guilty of any charge, unless the record shows a finding of
guilty under a specification laid under that charge, which sufficiently alleges a
violation of some Article of War; or

[(d) The sentence originally imposed, with a view to increasing its severity,
unless such sentence is less than the mandatory sentence fixed by law for the
offense or offenses upon which a conviction has been had.

[And no court-martial in any proceedings on revision shall reconsider its finding
or sentence in any particular in which a return of the record of trial for such recon-
sideration is hereinbefore prohibited.

[F. PUNISHMENTS

[ArT. 41. Cruel and Unusual Punishments Prohibited.—Cruel and unusual
punishments of every kind, including flogging, branding, marking, or tattooing on
the body are prohibited.

[ArT. 42. Places of Confinement—When Lawful.—Except for desertion in time
of war, repeated desertion in time of peace, and mutiny, no person shall, under the
sentence of a court-martial, be punished by confinement in a penitentiary unless an
act or omission of which he is convicted is recognized as an offense of a civil nature and
so punishable by penitentiary confinement for more than one year by some statute
of the United States, of general application within the continental United States,
excepting section 289, Penal Code of the United States, 1910, or by the law of the
District of Columbia, or by way of commutation of a death sentence, and unless,
also, the period of confinement authorized and adjudged by such court-martial is
more than one year: Provided, That when a sentence of confinement is adjudged
by a court-martial upon conviction of two or more acts or omissions, any one of
which is punishable under these articles by confinement in a penitentiary, the en-
tire sentence of confinement may be executed in a penitentiary: Provided further,
That penitentiary confinement hereby authorized may be served in any peniten-
tiary directly or indirectly under the jurisdiction of the United States: Provided
further, That persons sentenced to dishonorable discharge and to confinement, not
in a penitentiary, shall be confined in the United States Disciplinary Barracks or
elsewhere as the Secretary of the Army or the reviewing authority may direct, but
not in a penitentiary.

[ArT. 43. Death Sentence—When Lawful; Vote on Findings and Sentence.—
No person shall, by general court-martial, be convicted of an offense for which the
death penalty is made mandatory by law, nor sentenced to suffer death, except by
the concurrence of all the members of said court-martial present at the time the
vote is taken, and for an offense in these articles expressly made punishable by
death; nor sentenced to life imprisonment, nor to confinement for more than ten
years, except by the concurrence of three-fourths of all the members present at the
time the vote is taken. Conviction or any offense for which the death sentence is
mandatory and any sentence to confinement not in excess of ten years, whether by
general or special court-martial, may be determined by a two-thirds vote of those
members present at the time the vote is taken. All other questions shall be deter-
mined by a majority vote.

LArT. 44. Officers—Reduction to Ranks.—When a sentence to dismissal may
lawfully be adjudged in the case of an officer the sentence may in time of war, under
such regulations as the President may prescribe, adjudge in lieu thereof reduction
to the grade of private.
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LARrT. 45. Maximum Limits,—Whenever the punishment for a crime or offense
made punishable by these articles is left to the diseretion of the court-martial, the
punishment shall not execed such limit or limits ax the President may from time
to time preseribe: Provided, That in time of peace the period of confinement ina
penitentiary shall in no case exeeed the maximum period preseribed by the law
which, under article 42 of these articles, permits confinement in a penitentiary,
unless in addition to the offense o punishable under suceh law the acceused shall
have been convieted at the same time of one or more other offenses,

[(?. ACTION BY APPOINTING OR SUTERIOR AUTHORITY

[Arr. 46. Charges; Action Upon,—

L) Signature; oath, -Charges and speeifications must be signed by a person
subjeet to military law, and under oath cither that he has personal knowledge of,
or has investigated, the matters set forth therein and that the same are true in
fact, to the best of his knowledge and belief.

L) Iuvestigation, —-No charge will be referred to a general court-martial for
trial until after a thorough and impartial investigation thereof shall have been
made. This investigation will include inquiries as to the truth of the matter set
forth in said charges, form of charges, and what disposition of the ecase should be
made in the interest of justice and diseipline. The accused shall be permitted,
upon his request, to be represented at such investigation by counsel of his own
selection, civil couneil if he so provides, or military if such counsel be reasonably
available, otherwise by counsel appointed by the officer exercising general courts-
martial jurisdiction over the command. At such investigation full opportunity
shall be given to the accused to cross-examine witnesses against him if they are
available gnd to present anvthing he may desire in his own behalf, either in defense
or mitigation, and the investigating officer shall cxamine available witnesses
requested by the accused. If the charges are forwarded after such investigation
they shall be accompanied by a statement of the substance of the testimony taken
on both sides.

[(¢) Forwarding charges; delavs; service of charges.—When a person is held
for trial by general court-martial, the commanding officer will, within eight davs
after the accused is arrested or confined, if practicable, forward the charges to the
officer excreising general court-martial jurisdietion and furnish the accused a copy
of such charges. If the same be not practicable, he will report to superior au-
thority the reasons for delay. The trial judge advocate will cause to be served
upon the accused a copy of the charges upon which trial is to be had, and a failure
s0 to serve such charges will be ground for a continuance unless the trial be had on
the charges furnished the accused as hereinbefore provided.  In time of peace no
person shall, against his objection be brought to trial before a general court-
martial within a period of five davs subsequent to the serviee of charges upon him.

[ArT. 47. Action by Convening Authority.—

[(a) Assignment of judge advoeates; channels of communication.— All members
of the Judge Advocate General’s Corps will be assigned as preseribed by The
Judge Advoecate General after appropriate consultations with commanders on
whose staffs they may serve; and The Judge Advocate General or senior men-
bers of his staff will make frequent inspections in the field in supervision of the
administration of military justice. Convening anthorities will at all titnes com-
municate directlv with their staff judge advocates in matters relating to the
administration of military justice; and the staff judge advocate of any command is
authorized to communicate directly with the staff judge advocate of a superior or
subordinate command, or with The Judge Advocate General.

L(b) Reference for tiial.-—Before directing the trial of anyv charge by general
court-martial the counvening anthority will refer it to his staff judge advocate for
consideration and advice; and no charge will be referred to a general court-martial
for trial unless it has been found that a thorough and impartial investigation
thercof has heen made as preseribed in the preceding article, that such charge is
legally sufficient to allege an offense under these articles, and is sustained by
evidence indicated in the report of investigation.

L(c) Action on record of trial.-——Before acting upon a record of trial by general
court-martial or military commission, or a record of trial by special court-martial
in which a bad-conduect discharge has been adjudged and approved by the author-
ity appointing the court, the reviewing authority will refer it to his staff judge
advocate or The Judge Advocate General for review and advice; and no sentence
shall be approved unless upon conviction established beyond reasonable doubt of
an offense made punishable by these articles, and unless the record of trial has
been found legally sufficient to support it.
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[(d) Approval.—No sentence of a court-martial shall be carried into execution
until the same shall have been approved by the convening authority: Provided,
That no sentence of a special court-martial including a bad-conduet discharge
shall be carried into executio until in addition to the approval of the convening
authority the same shall have been approved by an officer authorized to appoint a
general court-martial.

[(e) Who may exercise.—Action by the convening authority may be taken by
an officer commanding for the time being, by a successor in command, or by any
officer exercising general court-martial jurisdiction.

L(f) Powers incident to power to approve.—The power to approve the sentence
of a court-martial shall include—

[(1) The power to approve or disapprove a finding of guilty and to approve
only so much of & finding of guilty of a particular offense as involves a finding
of guilty of a lesser included offense;

[(2) The power to approve or disapprove the whole or any part of the
sentence; and

[(3) The power to remand a case for rehearing under the provisions of
article 52.

[ArT. 48. Confirmation.—In addition to the approval required by article 47,
confirmation is required as follows before the sentence of a court-martial may be
carried into execution, namely:

[(a) By the President with respect to any sentence—

[(1) Of death, or

L[(2) Involving a general officer: Provided, That when the President has
already acted as approving authority, no additional confirmation by him is
necessary;

[(b) By the Secretary of the Army with respect to any sentence not requiring
approval or confirmation by the President, when The Judge Advocate General
does not concur in the action of the Judicial Council;

[(¢) By the Judicial Council, with the concurrence of The Judge Advocate
General, with respect to any sentence—

L[(1) When the confirming action of the Judicial Council is not unanimous,
or when by direction of The Judge Advocate General his participation in
the confirming action is required, or

[(2) Involving imprisonment for life, or

[(3) Involving the dismissal of an officer other than a general officer, or

[{(4) Involving the dismissal or suspension of a cadet;

[(d) By the Judicial Council with respect to any sentence in a case transmitted
to the Judicial Council under the provisions of article 50 for confirming action.

[ArT. 49. Powers Incident to Power to Confirm.—The power to confirm the
sentence of a court-martial shall be held to include—

[(a) The power to approve, confirm, or disapprove a finding of guilty, and to
approve or confirm so much only of a finding of guilty of a particular offense as
involves a finding of guilty of a lesser included offense;

L(b) The power to confirm, disapprove, vacate, commute; or reduce to legal
limits the whole or any part of the sentence;

[(c) The power to restore all rights, privileges, and property affected by any
finding or sentence disapproved or vacated;

[(d) The power to order the sentence to be carried into execution;

L(e) The power to remand the case for a rehearing under the provisions of
article 52.

[ArT. 50. Appellate Review—

L(a) Board of review; judicial council.—The Judge Advocate General shall
constitute, in his office, a Board of Review composed of not less than three officers
of the Judge Advocate General’s Corps. He shall also constitute, in his office, a
Judicial Council composed of three general officers of the Judge Advocate General’s
Corps: Provided, That The Judge Advocate General may, under exigent circum-
stances, detail as members of the Judicial Council, for periods not in excess of
sixty days, officers of the Judge Advocate General’s Corps of grades below that
of general officer.

(b) Additional boards of review and judicial councils.—Whenever necessary
The Judge Advocate General may constitute two or more Boards of Review and
Judicial Councils in his office, with equal powers and duties, composed as providde
in the first paragraph of this article.

L(c) Branch offices.—Whenever the President deems such action necessary, he
may direct The Judge Advocate General to establish & branch office, under an
Assistant Judge Advocate General who shall be a general officer of the Judge
Advocate General’s Corps, with any distant command, and to establish in such
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branch office one or more Boards of Review and Judicial Councils composed as
provided in the first paragraph of this article. Such Assistant Judge Advocate
General and such Board of Review and Judicial Council shall be empowered to
perform for that command under the general supervision of The Judge Advocate
General, the duties which The Judge Advocate General and the Board of Review
and Judicial Council in his office would otherwise be required to perform in respect
to all cases involving sentences not requiring approval or confirmation by the
President: Provided, That the power of mitigation and remission shall not be
exercised by such Assistant Judge Advocate General or by agencies in his office,
but any case in which such action is deemed desirable shall be forwarded to The
Judge Advocate General with appropriate recommendations.

[(d) Action by board of review when approval by President:or confirming
action is required: Before any record of trial in which there has been adjudged a
sentence requiring approval or confirmation by the President or confirmation by
any other confirming authority is submitted to the President or such other con-
firming authority, as the case may be, it shall be examined by the Board of Review
which shall take action as follows:

L(1) In any case requiring action by the President, the Board of Review
shall submit its opinion in writing, through the Judicial Council which shall
also submit its opinion in writing, to The Judge Advocate General, who shall,
except as herein otherwise provided, transmit the record and the Board’s and
Council’s opinions, with his recommendations, directly to the Secretary of the
Army for the action of the President: Provided, That the Judicial Council,
with the concurrence of The Judge Advocate General shall have powers in
respect to holdings of legal insufficiency equal to the powers vested in the
Board of Review by subparagraph (3) of this paragraph.

£(2) In any case requiring confirming aetion by the Judicial Council with
or without the concurrence of The Judge Advocate General, when the Board
of Review is of the opinion that the record of trial is legally sufficient, to
support the sentence it shall submit its opinion in writing to the Judicial
Council for appropriate action.

L[(3) When the Board of Review is of the opinion that the record of trial
in any case requiring confirming action by the President or confirming action
by the Judicial Council is legally insufficient to support the findings of guilty
and sentence, or the sentence, or that errors of law have been committed
injuriously affecting the substantial rights of the accused, it shall submit its
holdings to The Judge Advocate General and when The Judge Advocate
General concurs in such holding, such findings and sentence shall thereby
be vacated in accord with such holding and the record shall be transmitted
by The Judge Advocate General to the appropriate convening authority for
a rehearing or such other action as may be proper.

[(4) In any case requiring confirming action by the President, or confirm-
ing action by the Judicial Council in which the Board of Review holds the
record of trial legally insufficient to support the findings of guilty and sen-
tence, or the sentence, and The Judge Advocate General shall not concur in
the holding of the Board 8f Review, the holding and the record of trial shall
be transmitted to the Judicial Council for confirming action or for other
appropriate action in a case in which confirmation of the sentence by the
President is required under article 48a.

[(e) Action by board of review in cases involving dishonorable or bad-conduct
discharges or confinement in penitentiary.—No authority shall order the execu-
tion of any sentence of a court-martial involving dishonorable discharge not
suspended, bad-conduct discharge not suspended, or confinement in a peniten-
tiary unless and until the appellate review required by this article shall have
been completed and unless and until any confirming action required shall have
been completed. Every record of trial by general or special court-martial in-
volving a sentence to dishonorable discharge or bad-conduct discharge, whether
such discharges be suspended or not suspended, and every record of trial by
general court-martial involving a sentence to confinement in a penitentiary,
other than records of trial examination of which is required by paragraph d of
this article, shall be examined by the Board of Review which shall take action
as follows:

L[(1) In any case in which the Board of Review holds the record of trial
legally sufficient to support the findings of guilty and sentence, and con-
firming action is not by the Judge Advocate General or the Board of Review
deemed necessary, the Judge Advocate General shall transmit the holding
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to the convening authority, and such holding shall be deemed final and
conclusive.

[(2) In any case in which the Board of Review holds the record of trial
legally sufficient to support the findings of guilty and sentence, but modifi-
cation of the findings of guilty or the sentence is by the Judge Advocate
General or the Board of Review deemed necessary to the ends of justice,
the holding and the record of trial shall be transmitted to the Judicial
Council for confirming action.

[(3) In any case in which the Board of Review holds the record of trial
legally insufficient to support the findings of guilty and sentence, in whole
or in part, and the Judge Advocate General concurs in such holding, the
findings and sentence shall thereby be vacated in whole or in part in accord
with such holding, and the record shall be transmitted by the Judge Advo-
cate General to the convening authority for rehearing or such other action
as may be appropriate.

[(4) In any case in which the Board of Review holds the record of trial
legally insufficient to support the findings of guilty and sentence, in whole or
in part, and the Judge Advocate General shall not concur in the holding of
the Board of Review, the holding and the record of trial shall be transmitted
to the Judicial Council for confirming action.

L(f) Appellate action in other cases.—Every record of trial by general court-
martial the appellate review of which is not otherwise provided for by this article
shall be examined in the Office of the Judge Advocate General and if found legally
insufficient to support the findings of guilty and sentence, in whole or in part,
shall be transmitted to the Board of Review for appropriate action in accord
with paragraph e of this article.

[(g) Weighing evidence.—In the appellate review or records of trials by courts-
martial as provided in these articles the Judge Advocate General and all appellate
agencies in his office shall have authority to weigh evidence, judge the credibility
of witnesses, and determine controverted questions of fact.

E(h) Finality of court-martial judgments.—The appellate review of records of
trial provided by this article, the confirming action taken pursuant to articles 48
or 49, the proceedings, findings, and sentences of courts-martial as heretofore or
hereafter approved, reviewed, or confirmed as required by the Articles of War
and all dismissals and discharges heretofore or hereafter carried into execution
pursuant to sentences by courts-martial following approval, review, or confirma-
tion as required by the Articles of War, shall be final and conclusive, and orders
publishing the proceedings of courts-martial and all action taken pursuant to such
proceedings shall be binding upon all departments, courts, agencies, and officers
of the United States, subject only to action upon application for a new trial as
provided in article 53.

[ArT. 51. Mitigation, Remission, and Suspension of Sentences.—

[(a) At the time ordered executed.—The power of the President, the Secretary
of the Army, and any reviewing authority to order the execution of a sentence of a
court-martial shall include the power to mitigate, remit, or suspend the whole or
any part thereof, except that a death sentence may not be suspended. The
Judge Advocate General shall have the power to mitigate, remit, or suspend the
whole or any part of a sentence in any case requiring appellate review under article
50 and not requiring approval or confirmation by the President, but the power to
mitigate or remit shall be exercised by the Judge Advocate General under the
direction of the Secretary of the Army. The authority which suspends the execu-
tion of a sentence may restore the person under sentence to duty during such
suspension; and the death or honorable discharge of a person under suspended
sentence shall operate as a complete remission of any unexecuted or unremitted
part of such sentence.

[(b) Subsequent to the time ordered executed:

[(1) Any unexecuted portion of a sentence other than a sentence of death,
including all uncollected forfeitures, adjudged by court-martial may be
mitigated, remitted or suspended and any order of suspension may be vacated,
in whole or in part, by the military authority competent to appoint, for the
command, exclusive of penitentiaries and the United States disciplinary
barracks, in which the person under sentence may be, a court of the kind that
imposed the sentence, and the same power may be exercised by superior
military authority or by the Judge Advocate General under the direction of
the Secretary of the Army; Provided, That no sentence approved or con-
firmed by the President shall be mitigated, remitted, or suspended by any
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authority inferior to the President: And provided further, That no order of
suspension of a sentence to dishonorable discharge or bad-conduct discharge
shall be vacated unless and until eonfirming or appellate action on the sen-
tenee has been completed as required by articles 48 and 50.

L(2) The power to suspend a sentence shall include the power restore the
person atfected to duty during such suspension.

[(3) The power to mitigate, remit or suspend the sentence or any part
thereof in the case of a person confined in the United States disciplinary
barracks or in a penitentiary shall be exereised by the Seeretary of the Army
or by the Judge Advocate General under the direction of the Sceretary of
the Army.

[ArT. 52. Rehearings.—When any reviewing or confirming authority disap-
proved a sentence or when any sentence is vacated by action of the Board of
Review or Judicial Council and the Judge Advocate General, the reviewing or
confirming authority or the Judge Advocate fieneral may authorize or direct a
rehearing, Such rehearing shall take place before a court-martial composed of
members not members of the court-martial which first heard the case.  Upon
such rehearing the accused shall not be tried for any offense of which he was found
not guilty by the first court-martial, and no sentence in excess of or more severe
than the original sentence shall be enforeed unless the sentence be based upon a
finding lof guilty of an offense not considered upon the merits in the original
proceeding.

EArT. 53. Petition for New Trial.—Under such regulations as the President
may preseribe, the Judge Advocate General is authorized upon application of
an accused person, and upon good cause shown, in his discretion to grant a new
trial, or to vacate a sentence, restore rights, privileges, and propertv affected
by such sentence, and substitute for a dismissal, dishonorable discharge, or bad-
conduct discharge previously executed a form of discharge authorized for admin-
istrative issuance, in any court-martial case in which application is made within
one vear after final disposition of the case upon initial appellate review: Provided,
That with regard to cases involving offenses committed during World War 11,
the application for a new trial may be made within one year after termination
of the war, or after its final disposition upon initial appellate review as herein
provided whichever is the later: Provided, That only one such application {or a
new trial may be entertained with regard to any one case: And provided further,
That all action by the Judge Advocate General pursuant to this article, and all
proceedings, findings, and sentences on new trials under this article, as approved,
reviewed, or confirmed under articles 47, 48, 48, and 50, and all dismissals and
discharges carried into execution pursuant to sentences adjudged on new trials
and approved, reviewed, or confirmed, shall be final and conclusive and orders
publishing the action of the Judge Advocate General or the proceedings on new
trial and all action taken pursuant to such proceedings, shall be binding upon
all departments, courts, agencies, and officers of the United States.

[III. PuNiTIVE ARTICLES
[A. ENLISTMENT; MUSTER; RETURNS

[Art. 54, Fraudulent Enlistment.—Any person who shall procure himself to
be enlisted in the military service of the United States by means of willful mis-
representation or concealment as to his gualifications for enlistment, and shall
receive pay or allowances under such enlistment, shall be punished as a court-
martial may direct.

[ART. 55. Officer Making Unlawful Eunlistment.—Any officer who knowingly
enlists or musters into the military service #ny person whose enlistment or muster
in is prohibited by law, regulations, or orders shall be dismissed from the service
or suffer such other punishment as a court-martial may direct.

LART. 56. False Muster.—Any officer who knowingly makes a false muster of
man or animal, or who signs or directs or allows the signing of any muster roll
knowing the same to contain a false muster or false statement as to absence or
pay of an officer or soldier, or who wrongfully takes money or other consideration
on mustering in a regiment, company, or other organization, or on signing muster
rolls, or who knowingly musters as an officer or soldier a person who is not such
officer or soldier, shall be dismissed from the service and suffer such other punish-
ment as a court-martial may direct.

[CArT. 57. False Returns—Omission to Render Returns.—Every officer whose
duty it is to render to the Department of the Army or other superior authority a
return of the state of the troops under his comnmand, or of the arms, ammunition,
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clothing, funds, or other property thereunto belonging, who knowingly makes a
false return thereof shall be dismissed from the service and suffer such other
punishment as a court-martial may direct.

[B. DESERTION; ABSENCE WITHOUT LEAVE

[ArT. 58. Desertion.—Any person subject to military law who deserts or
attempts to desert the service of the United States shall, if the offense be committed
in time of war, suffer death or such other punishment as a court-martial may
direct, and, if the offense be committed at any other time, any punishment,
excepting death, that a court-martial may direct.

[Arr. 59. Advising or Aiding Another to Desert.—Any person subject to
military law who advises or persuades or knowingly assists another to desert the
service of the United States shall, if the offense be committed in time of war, suffer
death or such other punishment as a court-martial may direct, and, if the offense
be committed at any other time, any punishment, excepting death, that a court-
martial may direct.

[Arr. 60. Entertaining a Deserter.—Any officer who, after having discovered
that a soldier in his command is a deserter from the military or naval service or
from the Marine Corps, retains such deserter in his command without informing
superior authority or the commander of the organization to which the deserter
belongs, shall be punished as a court-martial may direct.

[Anr. 61. Absence Without Leave.—Any person subjeet to militarv law who
fails to repair at the fixed time to the properly appointed place of duty, or goes
from the same without proper leave, or absents himself from his command, guard,
quarters, station, or camp without proper leave, shall be punished as a court-
martial may direct.

[C. DISRESPECT,; INSUBORDINATION; MUTINY

[Arr. 62, Disrespect Toward the President, Vice President, Congress. Secre-
tary of the Ariny, Governors. Legislatures.—Any officer who uses contemptuous
or disrespectful words against the President. Vice President, the Congress of the
United States, the Sceretary of the Army or the governor or legislature of any
State, Territory, or other possession of the United States in which be is quartered
shall be dismissed from the service or suffer such other punishment as a court-
martial may direct. Any other person subject to military law who so offends
shail be punished as a court-martial mav direct.

[ Arr. 63. Disrespect Toward Superior Officer.—Any person subject to military
law who behaves himself with disrespect toward his superior officer shall be
punished as a court-martial may direct.

[Art. 64. Assaulting or Willfully Disobeying Superior Officer.—Any person
subject to military law who, on any pretense whatsoever, strikes his superior
officer or draws or lifts up any weapon or offers any violence against him, being
in the execution of his offiee, or wiilfully disobevs any lawful command of his
superior officer, shall suffer death or such other punishment as a court-martial
may direct.

LArT. 65. Insubordinate Condnet Toward Noncommissioned Officer.—Any
soldier who strikes or assaults, or who attempts or threatens to strike or assault,
or willfully disobeys the lawful order of a warrant officer or a noncommissioned
officer while in the execution of his office, or uses threatening or insulting language
or behaves in an insubordinate or disrespectful manner toward a warrant officer
or a noncommissioned officer while in the execution of his office, shall be punished
as a court-martial may direet.

[LArt. 66. Mutiny or Sedition.—Any person subject to military law who at-
temps to create or who begins, excites, causes, or joins in any mutiny or sedition
in any company, party, post, camp, detachment, guard, or other command shall
suffer death or such other punishment as a court-martial may direct.

[ArT. 67. Failure to Suppress Mutiny or Sedition.—Any officer or soldier who,
being present at any mutiny or sedition, does not use his utmost endeavor to
suppress the same, or, knowing or having reason to believe that a mutiny or
sedition is to take place, does not without delay give information thereof to his
commanding officer shall suffer death or such other punishment as a court-martial
may direct.

LARrT. 68. Quarrels; Frays: Disorders.—All officers, members of the Army
Nurse Corps, warrant officers, Army field elerks, field clerks, Quartermaster
Corps, and noncommissioned officers have power to part and quell all quarrels,
frays, and disorders among persons subject to military law and to order officers
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who take part in the same into arrest, and other persons subject to military law
who take part in the same into arrest or confinement, as circumstances may require,
until their proper superior officer is acquainted therewith. And whosoever, being
so ordered, refuses to obey such officer, nurse, band leader, warrant officer, field
clerk, or noncommissioned officer, or draws a weapon upon or otherwise threatens
or does violence to him, shall be punished as a court-martial may direct.

[D. ARREST; CONFINEMENT

ART. 69. Arrest or Confinement.—Any person subject to military law charged
with erime or with a serious offense under these articles shall be placed in confine-
ment or in arrest, as circumstances may require; but when charged with & minor
offense only, such person shall not ordinarily be placed in confinement. Any
person placed in arrest under the provisions of this article shall thereby be re-
stricted to his barracks, quarters, or tent, unless such limits shall be enlarged by
proper authority. Any officer or cadet who breaks his arrest or who escapes from
confinement, whether before or after trial or sentence and before he is set at
liberty by proper authority, shall be dismissed from the service or suffer such other
punishment as a court-martial may direct; and any other person subject to mili-
tary law who escapes from confinement or who breaks his arrest, whether before
or after trial or sentence and before he is set at liberty by proper authority, shall
be punished as a court-martial may direct.

ARrT. 70, Charges; Action Upon, Unnecessary Delay.—When any person
subject to military law is placed in arrest or confinement immediate steps will
be taken to try the person accused or to dismiss the charge and release him. Any
officer who is responsible for unnecessary delay in investigating or carrying
the case to a final conclusion shall be punished as a court-martial may direct.

LArT. 71. Refusal to Receive and Keep Prisoners,—No provost marshal or
commander of a guard shall refuse to receive or keep any prisoner committed to
his charge by an officer belonging to the forces of the United States, provided the
officer committing shall, at the time, deliver an account in writing, signed by
himself, of the crime or offense charged against the prisoner. Any officer or
soldier so refusing shall be punished as a court-martial may direct.

LART, 72. Report of Prisoners Received.—~Every commander of a guard to
whose charge a prisoner is committed shall, within twenty-four hours after such
confinement, or as soon as he is relieved from his guard, report in writing to the
commanding officer the name of such prisoner, the offense charged against him,
and the name of the officer committing him; and if he fails to make such report,
he shall be punished as & court-martial may direct.

LART. 73. Releasing Prisoner Without Proper Authority.—Any person subject
to military law who, without proper authority, releases any prisoner duly com-
mitted to his charge, or who through neglect or design suffers any prisoner so
committed to escape, shall.be punished as a court-martial may direct.

[ART. 74. Delivery of Offenders to Civil Authorities.—When any person
subject to military law, except one who is held by the military authorities to
answer, or who is awaiting trial or result of trial, or who is undergoing sentence for
a crime or offense punishable under these articles, is accused of a crime or offense
committed within the geographical limits of the States of the Union and the
District of Columbia, and punishable by the laws of the land, the commanding
officer is required, except in time of war, upon application duly made, to use his
utmost endeavor to deliver over such aceused person to the civil authorities, or
to aid the officers of justice in apprehending and securing him, in order that he
may be brought to trial. Any commanding officer who upon such application
refuses or willfully neglects, except in time of war, to deliver over such accused
person to the civil authorities or to aid officers of justice in apprehending and
securing him shall be dismissed from the service or suffer such other punishment
as a court-martial may direct.

LWhen, under the provisions of this article, delivery is made to the civil authori-
ties of an offender undergoing sentence of a court-martial, such delivery, if followed
by conviction, shall be held to interrupt the execution of the sentence of the
court-martial, and the offender shall be returned to military custody, after having
answered to the civil authorities for his offense, for the completion of the said
court-martial sentence.

[E. WAR OFFENSES

LArT. 75. Misbehavior Before the Enemy.—Any officer or soldier who, before
the enemy, misbehaves himself, runs away, or shamefully abandons or delivers up
or by any misconduct, disobedience, or neglect endangers the safety of any fort,
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post, camp, guard, or other command which it is his duty to defend, or speaks
words inducing others to do the like, or casts away his arms or ammunition, or
quits his post or colors to plunder or pillage, or by any means whatsoever occasions
false alarms in camp, garrison, or quarters, shall suffer death or such other punish-
ment as a court-martial may direct.

LArT. 76. Subordinates Compelling Commander to Surrender.—Any person
subject to military law who compels or attempts to compel any commander of
any garrison, fort, post, camp, guard, or other command, to give it up to the
enemy or to abandon it shall be punishable with death or such other punishment as
a court-martial may direct.

LART. 77. Improper Use of Countersign.—Any person subject to military law
who makes known the parole or countersign to any person not entitled to receive
it according to the rules and discipline of war, or gives a parole or countersign
different from that which he received, shall, if the offense be committed in time of
war, suffer death or such other punishment as a court-martial may direct.

[ArT. 78. Forcing a Safeguard.—Any person subject to military law who, in
time of war, forces a safeguard shall suffer death or such other punishment as a
court-martial may direct.

[ArT. 79. Captured Property to be Secured for Public Service—All publie
property taken from the enemy is the property of the United States and shall be
secured for the service of the United States, and any person subject to military law
who neglects to secure such praperty or is guilty of wrongful appropriation thereof
shall be punished as a court-martial mav direet.

[Arrt. 80. Dealing in Captured or Abandoned Property.—Any person subject
to military law who buys, sells, trades, or in any way deals in or disposes of
captured or abandoned property, whereby he shall receive or expect any profit,
benefit, or advantage to himself or to any other person directly or indirectly
connected with himself, or who fails whenever such property comes into his
possession or custody or within his control to give notice thereof to the proper
authority and to turn over such property to the proper authority without delay,
shall, on conviction thereof, be punished by fine or imprisonment, or by such
other punishment as a court-martial, military commission, or other military
tribunal may adjudge, or by any or all of said penalties.

[ArT. 81. Relieving, Corresponding With, or Aiding the Enemy.—Whosoever
relieves or attempts to relieve the enemy with arms, ammunition, supplies, money,
or other thing, or knowingly harbors or protects or holds correspondence with or
gives intelligence to the enemy, either directly or indirectly, shall suffer death or
such other punishment as 2 court-martial or military commission may direct.

[Art. 82. Spies.—Any person who in time of war shall be found lurking or
acting as a spy in or about any of the fortifications, posts, quarters, or encamp-
ments of any of the armies of the United States, or elsewhere, shall be tried by a
general court-martial or by a military commission, and shall, on conviction
thereof, suffer death.

[F. MISCELLANEQUS CRIMES AND OFFENSES

[ArT. 83. Military Property—Willful or Negligent Loss, Damage or Wrong-
ful Disposition.—Any person subject to military law who willfully, or through
neglect, suffers to be lost, spoiled, damaged, or wrongfully disposed of, any
military property belonging to the United States shall make good the loss or
damage and suffer such punishment as a court-martial may direct.

[ARrT. 84. Waste or Unlawful Disposition of Military Property Issued to
Soldiers.—Any soldier who sells or wrongfully disposes of or willfully or through
neglect injures or loses any horse, arms, ammunition, accouterments, equip-
ment, clothing, or other property issued for use in the military service, shall be
punished as a court-martial may direct.

LART. 8. Drunk on Duty.—Any person subject to military law, who is found
drunk on duty, shall be punished as a court-martial may direct.

LART. 86. Misbehavior of Sentinel.—Any sentinel who is found drunk or sleep-
ing upon his post, or who leaves it before he is regularly relieved, shall, if the
offense be committed in time of war, suffer death or such other punishment as a
court-martial may direct; and if the offense be committed in time of peace, he
shall suffer any punishment, except death, that a court-martial may direct.

LART. 87. Personal Interest in Sale of Provisions.—Any officer commanding in
any garrison, fort, barracks, camp, or other place where troops of the United
States may be serving who, for his private advantage, lays any duty or imposi-
tion upon or is interested in the sale of any- victuals or other necessaries of life
brought into such garrison, fort, barracks, camp, or other place for the use of

8O0884 O-—50——53
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troops, shall be dismissed from the service and suffer such other punishment as a
court-martial may direct.

[ARrT. 88. Unlawfully Influencing Action of Court.—No authority appointing
a general, special, or sumimnary court-martial nor any other commanding officer,
shall censure, reprimand, or admonish such court, or any member thereof, with
respect to the findings or sentence adjudged by the court, or witii respect to any
other exercise, by such court or any member thereof, of its or his judicial respon-
sibility. No person subject to military law shall attempt to coerce or unlawfully
influence the action of a court-martial or any military court or commission, or
any member thereof, in reaching the findings or sentence in any case, or the ac-
tion of an appointing or reviewing or confirming authority with resvect to his
judicial acts.

[ArT, 89. Good Order to be Maintained and Wrongs Redressed.—All persons
subject to military law are to behave themselves orderly in quarters, garrison,
camp, and on the march; and any person subject to military Jaw who commits
any waste or spoil, or wrongfully destroys any property whatsoever or commits
any kind of depredation or riot, shall be punished as a court-martial may direct.
Any commanding officer, who, upon complaint made to him refused or omits
to see reparation made to the party injured, insofar as the offender’s pay shall
go toward such reparation, as provided for in article 103, shall be dismissed
from the service, or otherwise punished, as a court-martial may direct.

[ArT. 90. Provoking Speeches or Gestures.—No person subject to military
law shall use any reproachful or provoking speeches or gestures to another; and
any person subject to military law who offends against the provisions of this
article shall be punished as a court-martial may direct.

[ART. 91. Dueling.—Any person subject to military law who fights or promotes
or is concerned in or connives atl fighting a duel, or who, having knowledge of a
challenge sent or about to be sent, fails to report the fact promptly to the proper
authority, shall, if an officer, be dismissed from the service or suffer such other
punishment as a court-martial may direct; and if any other person subject to
military law, shall suffer such punishment as a court-martial may direct.

[ARrT 92. Murder—Rape.—Any person subject to military law found guilty of
murder shall suffer death or imprisonment for life, as a court-martial may direct;
but if found guilty of murder not premeditated, he shall be punished as a court-
martial may direct. Any person subject to military law who is found guilty of
rape shall suffer death or such other punishment as a court-martial may direct:
Provided, That no person shall be tried by court-martial for murder or rape
committed within the geographical limits of the States of the Union and the Dis-
trict of Columbia in time of peace.

[ArT. 93. Various Crimes.—Any person subject to military law who commits
manslaughter, mayhem, arson, burglary, housebreaking, robbery, larceny, per-
jury, forgery, sodomy, assault with intent to commit any felony, assault with
intent to do bodily harm with a dangerous weapon, instrument, or other thing,
or assault with intent to do bodily harm, shall be punished as a court-martial may
direct: Provided, That any person subject to military law who commits larceny
or embezzlement shall be guilty of larceny within the meaning of this article.

[ArT. 94. Frauds Against the Government.—Any person subject to military
law who makes or causes to be made any claim against the United States or any
officer thereof, knowing such elaim to be false or fraudulent; or

L[ Who presents or causes to be presented to any person in the civil or military
service thereof, for approval or payment, any claim against the United States,
or any officer thereof, knowing such claim to be false or fraudulent; or

[Who enters into any agreement or conspiracy to defraud the United States
by obtaining, or aiding others to obtain the allowance or payment of any false
or fraudulent claim; or

[Who for the purpose of obtaining, or aiding others to obtain the approval,
allowance, or payment of any claim against the United States or against any
officer thereof, makes or uses, or procures, or advises the making or use of, any
writing or other paper knowing the same to contain any false or fraudulent
statements; or

[ Who, for the purpose of obtaining, or aiding others to obtain, the approval,
sllowance, or payment of any claim against the United States or any officer
thereof, makes or procures, or advises the making of, any oath to any faet or to
any writing or other paper.knowing such oath to be false; or

[Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or any officer
thereof, forges or counterfeits, or procures, or advises the forging or counter-
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feiting of anv signature upon any writing or other paper, or uses, or procures,
or advises the use of any such signature, knowing the same to be forged or counter-
feited; or

[Who, having charge, possession, custody, or control of any money or other
property of the United States, furnished or intended for the military service
thereof, knowingly delivers, or causes to be delivered, to any person having
authority to receive the same, any amount thereof less than that for which he
receives a certificate or receipt; or

[Who, being authorized to make or deliver any paper certifving the receipt of
any property of the United States furnished or intended for the military service
thereof, makes or delivers to any person such writing, without having full knowl-
edge of the truth of the statements therein contained and with intent to defraud
the United States; or

[Who, steals, embezzles, knowingly and willfully misappropriates, applies to
his own use or benefit, or wrongfully or knowingly sells or disposes of any ord-
nance, arms, equipment, ammunition, clothing, subsistence stores, money, or
other property of the United States furnished or intended for the military serviee
thereof: Provided, That anv person, subject to military law, who commits larceny
or embezzlement with respect to property of the United States, furnished or in-
tended for the military service thereof, or with respect to other property within
the purview of this article, steals said property within the meaning of this article;

or

[Who knowingly purchases or receives in pledge for anv obligation or indebt-
edness from anyv soldier, officer, or other person who is a part of or employed in
said forces or service, anv ordnance, arms, equipment, ammunition, clothing,
subsistence stores, or other propertv of the United States, such soldier, officer,
or other person not having lawful right to sell or pledge the same; or

[Who enters into any agreement or conspires to commit any of the offenses
aforesaid;

[Shall, on conviction thereof, be punished by fine or imprisonment, or by such
other punishment as a court-martial may adjudge, or by any or all of said penalties.
If any person, being guilty of any of the offenses aforesaid or who steals or fails
properly to account for any money or other property held in trust by him for
enlisted persons or as its official custodian while in the military service of the
United States, receives his discharge or is dismissed or otherwise separated from
the service, he shall continue to be liable to be arrested and held for trial and
sentence by a court-martial in the same manner and to the same extent as if he
had not been so separated therefrom.

LART. 95. Conduct Unbecoming an Officer and Gentleman.—Any officer or
cadet who is convicted of conduet unbecoming an officer and a gentleman shall
be dismissed from the service.

[ART. 96. General Article.—Though not mentioned in these articles, all dis-
orders and neglects to the prejudice of good order and military discipline, all
conduet of a nature to bring discredit upon the military service, and all crimes or
offenses not capital, of which persons subjeect to military law may be guilty, shall
be taken cognizance of by a general or special or summary court-martial, accord-
ing to the nature and degree of 'the offense, and punished at the diseretion of such
court.

[IV. Courts oF INQUIRY

[ARrT. 97. When and by Whom Ordered.—A court of inquiry to examine into
the nature of any transaction of or accusation or imputation against any officer
or soldier may be ordered by the President or by any commanding officer; but a
court of inquiry shall not be ordered by any commanding officer except upon the
request of the officer or soldier whose conduct is to be inquired into.

ArT. 98, Composition.—A court of inquiry shall consist of three or more
officers. For each court of inquiry the authority appointing the court shall
appoint a recorder.

[ART. 99. Challenges.—Members of a court of inquiry may be challenged by
the party whose conduet is to be inquired into, but only for cause stated to the
court. The court shall determine the relevancy and validity of any challenge,
and shall not receive a challenge to more than one member at a time. The
party whose conduct is beinz inquired into shall have the right to be represented
before the court by counsel of his own selection, if such counsel be reasonably
available.

LArT. 100. Oath of Members and Recorders.—The recorder of a court of
inquiry shall administer to the members the following cath: “You, A. B., do
swear (or affirm) that vou will well and truly examine and inquire, according to
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the evidence, into the matter now before vou without partiality, favor, affection,
prejudice, or hope of reward. So help vou God.” After which the president
of the court shall administer to the recorder the following oath: You, A. B,
do swear (or affirm) that you will, according to your best abilities, accurately
and impartially record the proceedings of the court and the evidence to be given
in the case in hearing. So help you God.”

EIn case of affirmation the closing sentence of adjuration will be omitted.

[LArT. 101. Powers; Procedure.—A court of inquiry and the recorder thereof
shall have the same power to summon and examine witnesses as is given to courts-
martial and the trial judge advocate thereof. Such witnesses shall take the
same oath or affirmation that is taken by witnesses before courts-martial. A
reporter or an interpreter for a court of inquiry shall, before entering upon his
duties, take the oath or affirmation required of a reporter or an interpreter for
a court-martial. The party whose conduct is being inquired into or his counsel,
if any, shall be permitted to examine and cross-examine witnesses so as fully to
investigate the circumstances in question.

[ArT. 102. Opinion on Merits of Case.—A court of inquiry shall not give an
opinion on the merits of the casc inquired into unless specially ordered to do so.

[Awrt. 103. Record of Proceedings—How Authenticated.—Each court of
inquiry shall keep a record of its proeeedings, which shall be authenticated by the
signature of the president and the recorder thereof, and be forwarded to the con-
vening authority., In case the record can not be authenticated by the recorder,
by reason of his death, disability, or absence, it shall be signed by the president
and by one other member of the court.

LV. MisceLLaneous Provisions

[ArT. 104. Disciplinary Powers of Commanding Officers.—Under such regu-
lations as the President may prescribe, the commanding officer of any detachment,
company, or higher command, may, for minor offenses, impose disciplinary punish-
ments upon persons of his command without the intervention of a court-martial,
unless the accused demands trial by eourt-martial.

[ The disciplinary punishments authorized by this article mayv include admoni-
tion or reprimand, or the withholding of privileges, or extra fatigue, or restriction
to certain specified limits, or hard labor without confinement or any combination
of such punishments for not exceeding one week from the date imposed; but shall
not include forfeiture of pay or confinement under guard: except that any officer
exercising general court-martial jurisdiction mav, under the provisions of this
article, also impose upon a warrant officer or officer of his command below the
rank of brigadier general a forfeiture of not more than one-half of his pay per
month for three months.

[ A person punished under authority of this article, who deems his punishment
unjust or disproportionate to the offense, may, through the proper channel,
appeal to the next superior authority, but may in the meantime be required to
undergo the punishment adjudged. The commanding officer who imposes the
punishment, his successor in command, and superior authority shall have power
to mitigate or remit any unexecuted portion of the punishment. The imposition
and enforcement of disciplinary punishment under authority of this article for
any act or omission shall not ke a bar to trial by court-martial for a serious crime
or offense growing out of the same act or omission, and not properly punishable
under this article; but the fact that a disciplinary punishment has been enforced
may be shown by the accused upon trial, and when so shown shall be considered
in determining the measure of punishment to be adjudged in the event of a find-
ing of guilty.

LArt. 105. Injuries to Property—Redress of. —Whenever complaint is made
to any commanding officer that damage has been done to the property of any
person or that his property has been wrongfuily taken by persons subject to
military law, such complaint shall be investigated by a board consisting of any
number of officers from one to three, which board shall be convened by the com-
manding officer and shall have, for the purpose of such investigation, power to
summon witnesses and examine them upon oath or affirmation, to receive deposi-
tions or other documentary evidence, and to assess the dainages sustained against
the responsible parties. The assessment of damages made by such board shall be
subject to the approval of the commanding officer, and in the amount approved
by him shall be stopped against the pay of the offenders. And the order of such
commanding officer directing stoppages herein authorized shall be conclusive on
any disbursing officer for the payment by him to the injured parties of the stop-
pages so ordered.
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LWhere the offenders can not be ascertained, but the organization or detach-
ment to which they belong is known, stoppages to the amount of damages inflicted
may be made and assessed in such proportion as may be deemed just upon the
individual members thereof who are shown to have been present with such
organization or detachment at the time the damages complained of were inflicted
as determined by the approved findings of the board.

LART. 106. Arrest of Deserters by Civil Officials.—It shall be lawful for any
civil officer having authority under the laws of the United States, or of any State,
Territory, District, or possession of the United States, to arrest offenders, sum-
marily to arrest a deserter from the military service of the United States and
deliver him into the custody of the military authorities of the United States.

LArT. 107.] Soldiers to Make Good Time Lost.—Every soldier who in an
existing or subsequent enlistment deserts the service of the United States, or
without proper authority absents himself from his organization, station or duty
for more than one day, or who is confined for more than one day under sentence,
or while awaiting trial and disposition of his case, if the trial results in conviection,
or through the intemperate use of drugs or aleoholic liquor, or through disease or
injury the result of his own misconduct, renders himself unable for more than one
day to perform duty, shall be liable to serve, after his return to a full-duty status,
for such period as shall, with the time he may have served prior to such desertion,
unauthorized absence, confinement or inability to perform duty, amount to the
full term of that part of his enlistment period which he is required to serve with
his organization before being furloughed to the Army reserve.

[Art. 108] Soldiers—Separation From the Service.—No enlisted person, law-
fully inducted into the military service of the United States, shall be discharged
from said service iwvithout a certificate of discharge, and no enlisted person shall
be discharged from said service before his term of service has expired, except in
the manner prescribed by the Secretary of the Army, or by sentence of a general
or special court-martial.

LArT. 109, Oath of Enlistment.—At the time of his enlistment every soldier
shall take the following oath or affirmation: “I, ———— do solemnly swear
(or affirm) that I will bear true faith and allegiance to the United States of Amcrica;
that I will serve them honestly and faithfully against all their enemies whomsoever;
and that I will obey the orders of the President of the United States and the orders
of the officers appointed over me, according to the rules and Articles of War.”
This oath or affirmation may be taken before any officer.

LArT. 110. Certain Articles of War to be Read or Iixplained.—Articles 1, 2,
24, 28, 29, 54 to 97, inclusive, 104 to 109, inclusive, and 121 shall be read or care-
fully explained to every soldier at the time of his enlistment or muster in, or
within six days thereafter, and shall be read or explained once every six months
to the soldiers of every garrison, regiment, or company in the service of the United
States. And a complete text of the Articles of War and the Manual for Courts-
Martial shall be made available to any soldier, upon his request, for his personal
examination.

[ArT. 111. Copy of Record of Trial..—Every person tried by a general court-
martial shall, on demand therefor, made by himself or by any person in his behalf,
be entitled to a copy of the record of the trial.

[Arrt. 112.] Effects of Deceased Persons—Disposition of.—In case of the death
of any person subject to military law the commanding officer of the place of com-
mand will permit the legal representative or widow of the deceased, if present, to
take possession of all his effeets then in camp or quarters; and if no legal representa-
tive or widow be present, the commanding officer shall direct a summary court, to
secure all such effects, and said summary court shall have authority to collect and
receive any debts due decedent’s estate by local debtors and to pay the undisputed
local creditors of decedent in so far as any money belonging to the deceased which
may come into said summary court’s possession under this article will permit,
taking receipts therefor for file with said court’s final report upon its transactions
to the Department of the Army; and as soon as practicable after the collection of
such effects said summary court shall transmit such effects and any money col-
lected, through the Quartermaster Department, at Government expense, to the
widow or legal representative of the deceased, if such be found by said court, or
to the son, daughter, father, provided the father has not abandoned the support of
his family, mother, brother, sister, or the next of kin in the order named, if such be
found by said court, or the beneficiary named in the will of the deceased, if such
be found by said court, and said court shall thereupon make to the Department of
the Army a full report of its transactions; but if there be none of the persons herein-
above named, or such persons or their addresses are not known to or readily ascer-
tainable by said court, and the said court shall so find, said summary court shall
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have authority to convert into cash, by public or private sale, not earlier than
thirty days after the death of the deceased, all effects of deceased except sabers,
insignia, decorations, medals, watches, trinkets, manuscripts, and other articles
valuable chiefly as keepsakes; and as soon as practicable after converting such
effects into cash said summary court shall deposit with the proper officer, to be
designated in regulations, any cash belonging to decedent’s estate, and shall trans-
mit a receipt for such deposits, any will or other papers of value belonging to the
deceased, any sabers, insignia, decorations, medals, watches, trinkets, manuscripts,
and other articles valuable chiefly as keepsakes, together with an inventory of the
effects secured by said summary court, and a full account of its transactions, to
the Department of the Army for transmission to the Auditor for the Department
of the Army for action as authorized by law in the settlement of accounts of de-
ceased officers and enlisted men of the Army.

The provisions of this article shall be applicable to inmates of the United States
Soldiers’ Home who die in any United States military hospital outside of the Dis-
trict of Columbia where sent from the home for treatment.

[Arr. 113.] Inquests.—When at any post, fort, camp, or other place garrisoned
by the military forces of the United States and under the exclusive jurisdiction of
the United States, any person shall have been found dead under circumstances
which appear to require investigation, the commanding officer will designate and
direct a summary court-martial to investigate the circumstances attending the
death; and, for this purpose, such summary court-martial shall have power to
summon witnesses and examine them upon oath or affirmation. He shall promptly
transmit to the post or other commander a report of his investigation and of his
findings as to the cause of the death.

[ART. 114, Authority to Administer Oaths.—Any officer of any component of
the Army of the United States on active duty in Federal service commissioned
in or assigned or detailed to duty with the Judge Advocate General’s Corps, any
staff judge advocate or acting staff judge advocate, the President of a general or
special court-martial, any summary court-martial, the trial judge advocate or any
assistant trial judge advocate of a general or special court-martial, the president
or the recorder of a court of inquiry or of a military board, any officer designated
to take a deposition, any officer detailed to conduct an investigation, and the
adjutant, assistant adjutant or personnel adjutant of any command shall have
power to administer oaths for the purposes of the administration of military jus-
tice and for other purposes of military administration; and shall also have the
general powers of a notary public in the administration of oaths, the execution
and acknowledgment of legal instruments, the attestation of documents and all
other forms of notarial acts to be executed by persons subject to military law:
Provided, That no fee of any character shall be paid to any officer mentioned in
thig Act for the performance of any notarial act herein authorized.

[Art. 115. Appointment of Reporters and Interpreters.—Under such regula-
tions as the Secretary of the Army may from time to time prescribe, the president
of a court-martial or military commission or a court of inquiry shall have power
to appoint a reporter, who shall record the proceedings of and testimony taken be-
fore such court or commission and may set down the same, in the first instance,
in shorthand. TUnder like regulations the president of a court-martial or military
commission, or eourt of inquiry, or & summary court, may appoint an interpreter,
who shall interpret for the court or commission.

[Arrt. 116. Powers of Assistant Trial Judge Advocate and of Assistant Defense
Counsel.—An assistant trial judge advocate of a general or special court-martial
shall be competent to perfor many duty devolved by law, regulation, or the custom
of the service upon the trial judge advocate of the court. An assistant defense
counsel shall be competent likewise to perform any duty devolved by law, regula-
tion, or the custom of the service upon counsel for the accused.

[Art. 117. Removal of Civil Suits.—When any civil or eriminal prosecution
is commenced in any court of a State of the United States against any officer,
soldier, or other person in the military service of the United States on account of
any act done under color of his office or status, or in respect to which he claims
any right, title, or authority under any law of the United States respecting the
military forces thereof, or under the law of war, such suit or prosecution may
at any time before the trial or final hearing thereof be removed for trial into the
district court of the United States in the district where the same is pending in
the manner prescribed by law, and the cause shall proceed as if the cause had been
originally commenced therein and shall have full power to hear and determine
said cause.

LArT. 118. Officers, Separation From Service.—No officer shall be discharged
or dismissed from the service except by order of the President or by sentence of
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a general court-martial; and in time of peace no officer shall be dismissed except
in pursuance of the sentence of a general court-martial or in mitigation thereof;
bhut the President may at anv time drop from the rolls of the Army any officer
who has been absent from duty three months without leave or who has been
absent in confinement in a prison or penitentiary for three months after final
conviction by a court of competent jurisdiction.

LART. 119.3 Rank and Precedence Among Regulars, Militia, and Volunteers.—
That when two or more officers of the same grade are on duty in the same field,
department, or command, or of organizations thereof, the President may assign
the command of the forces of such field, department, or command, or of an
organization thereof, without regard to seniority in rank in the same grade.

[Art. 120.J Command When Different Corps or Commands Happen to
Join.— When different corps or commands of the military forces of the United
States happen to join or do duty together, the officer highest in rank of the line
of the Regular Army, Marine Corps, forces drafted or called into the service of
the United States or Volunteers, there on duty, shall, subject to the provisions
of the last preceding article, command the whole and give orders for what is
needful in the service, unless otherwise directed by the President.

[ArT. 121. Complaints of Wrongs.—Any officer or soldier who believes him-
self wronged by his commanding officer, and, upon due application to such
commander, is refused redress, may complain to the officer exercising general
court-martial jurisdiction over the officer against whom the complaint is made.
That officer shall examine into said complaint and take proper measures for
redressing the wrong complained of: and he shall, as soon as possible, transmit
to the Department of the Army a true statement of such complaint, with the
proceedings had thereon.]

Act of June 4, 1920 (41 Stat. 787), as amended:

[cHAPTER TI

[Skc. 2. That the provisions of Chapter IT of this Act shall take effect and be
in force eight months after the approval of this Act: Provided, That articles 2, 23,
and 45 shall take effect immediately.

[Skce. 3. That all offenses committed and all penalties, forfeitures, fines, or
liabilities ineurred prior to the taking effect of Chapter I1 of this Act, under any
law embraced in or modified, chunged, or repealed by Chapter 11 of this Act, may
be prosecuted, punished, and enforced in the same manner and with the same effect
as if 1}11\ Act had not been passed.

[Stc. 4. That section 1342 of the Revised Statutes of the United States be,
and the same i= hereby, repealed, and all laws and parts of laws in so far as thev
are inconsistent with this Act are hereby repecaled.]
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The Articles for the Government of the Navy (R. S., sec. 1624, as
amended; sec. 2, act of June 22, 1874 (18 Stat. 192); act of March 3,
1893 (27 Stat. 716); act of January 25, 1895 (28 Stat. 639) as amended;
secs. 1-12, 16-17, act of February 16, 1909 (35 Stat. 623); act of
August 29, 1916 (39 Stat. 586); act of October 6, 1917 (40 Stat. 393)
as amended ; act of April 2, 1918 (40 Stat. 501)). (See 34 U. S. C. A.
1200, arts. 1-69):

[The Navy of the United States shall be governed by the following articles:
[ArTICLE 1

[The commanders of all fleets, squadrons, naval stations, and vessels belonging
to the Navy are required to show in themselves a good example of virtue, honor,
patriotism, and subordination; to be vigilant in inspecting the conduct of all
persons who are placed under their command; to guard against and suppress all
dissolute and immoral practices; and to correct, according to the laws and regu-
lations of the Navy, all persons who are guilty of them; and any such commander
who offends against this article shall be punished as a court-martial may direct.
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[ArTICLE 2

LThe commanders of vessis and naval stations to which chaplains are attached
shall cause divine service to be performed on Sunday whenever the weather and
other circumstances allow it to he done; and it is earnestly recommended to all
officers, seamen, and others in the naval service diligently to attend at every
performance of the worship of Almighty God.

[ArTICLE 3

[Any irreverent or unbecoming behavior during divine service shall be punished
as a general or summary court-martial may direct.

[ArTICLE 4

[The punishment of death, or such other punishment as a court-martial may
adjudge, may be inflicted on any person in the naval service—

[t. Who makes, or attempts to make, or unites with any mutiny or mutinous
assembly, or, being witness or to present at anv mutiny, does not do his utmost to
suppress it; or, knowing of anv mutinous assembly or of any intended mutiny,
does not immediately commuunicate his knowledge to his superior or commanding
officer;

[2. Or disobeys the lawful orders of his superior officers;

[3. Or strikes or assaults, or attempts or threatens to strike or assault, his
superior officer while in the execution of the duties of his office;

[4. Or gives any intelligence to, or holds or entertains any intercourse with,
an enemy or rebel, without leave from the President, the Secretarv of the Navy,
the comnmander in chief of the fleet, the commander of the squadron, or, in case of
a vessel acting singly, from his commanding officer;

[5. Orreceives auv message or letter from an enemy or rebel, or, being aware of
the unlawful reception of such message or letter, fails to take the earliest oppor-
tunity to inform his superior or commanding officer thereof:

[6. Or, in time of war, deserts or entices others to desert:

[7. Or, in time of war, deserts or betrayvs his trust, or entices or aids others to
desert or betray their trust;

[8. Or sleeps upon his watch:

[9. Or leaves his station before being regularly relieved:

[10. Or intentionally or willfully suffers anv vessel of the Navy to be stranded,
or run upon rocks or shoals, or improperly hazarded; or maliciously or willfuilv
injures anv vessel of the Navy, or anv part of her tackle, armament, or equipment,
whereby the safety of the vessel is hazarded or the lives of the crew exposed to
danger;

[11. Or unlawfullv sets on fire, or otherwise unlawfully destroys, any public
property not at the time in possession of an enemy, pirate, or rebel;

L[12. Or strikes or attempts to strike the flag to an enemy or rebel, without
proper authority, or, when cngaged in battle, treacherously vields or pusillan-
imously criex for quarter;

[13. Or, in time of battle, displays cowardice, negligence, or disaffection, or
withdraws from or keeps out of danger to which he should expose himself;

[14. Or, in time of battle, deserts his duty or station, or entices others to do so;

[15. Or does not properlv ohserve the orders of his commanding officer, and
use his utmost exertions to carry them into execution, when ordered to prepare for
or join in, or when actually engaged in, battle, or while in sight of an enemv;

[16. Or, being in command of a flect, squadron, or vessel acting singly, neglects,
when an engagement is probable, or when an armed vessel of an enemy or rebel
is in sight, to prepare and clear his ship or ships for action;

[17. Or does not, upon signal for battle, use his utmost exertions to join in
battle;

[18. Or fails to encourage in his own person, his inferior officers and men to
fight courageously;

[19. Or does not do his utmost to overtake and capture or destroy any vessel
which it is his duty to encounter;

[20. Or does not afford all practicable relief and assistance to vessels belonging
to the United States or their allies when engaged in hattle.
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[ArTICLE 5

[All persons who, in time of war or of rebellion against the supreme authority
of the United States, come or are found in the capacity of spies, or who bring or
deliver any seducing letter or message from an enemy or rebel, or endeavor to
corrupt any person in the Navy to betray his trust, shall suffer death, or such other
punishment as a court-martial may adjudge.

[ArTIiCLE 6

LIf any person subject to the Articles for the Government of the Navy commits
the crime of murder without the territorial jurisdiction of any particular State,
or the District of Columbia, he may be tried by court martial and punished with
death.

LArTICLE 7

L[A naval court-martial may adjudge the punishment of imprisonment for life,
or for a stated term, at hard labor, in any case where it is authorized to adjudge
the punishment of death; and such sentences of imprisonment and hard labor
may be carried into execution in any prison or penitentiary under the control
of the United States, or which the United States may be allowed by the legislature
of any State to use; and persons so imprisoned in the prison or penitentiary of any
State or Territory shall be subject in all respects to the same discipline and treat-
ment as convicts sentenced by the courts of the State or Territory in which the
same may be situated.

[ARTICLE 8

[Such punishment as a court-martial may adjudge may be inflicted on any
person in the Navy—

[1. Who is guilty of profane swearing, falsehood, drunkenness, gambling, fraud,
theft, or any other scandalous conduct tending to the destruction of good morals;

[2. Or is guilty of cruelty toward or oppression or maltreatment of any person
subject to his orders;

[3. Orquarrels with, strikes, or assaults, or uses provoking or reproachful words,
gestures, or menaces toward any person in the Navy;

4. Or endeavors to foment quarrels between other persons in the Navy;
5. Orsends or accepts a challenge to fight a duel or acts as a second in a duel;

[6. Or treats his superior officer with contempt, or is disrespectful to him in
language or deportment, while in the execution of his office;

[7. Or joins in or abets any combination to weaken the lawful authority of or
lessen the respect due to his commanding officer;

[8. Or utters any seditious or mutinous words;

[9. Or is negligent or careless in obeying orders or culpably inefficient in the
performance of duty;

[10. Or does not use his best exertions to prevent the unlawful destruction of
public property by others;

[11. Or, through inattention or negligence, suffers any vessel of the Navy to be
stranded, or run upon a rock or shoal, or hazarded;

[12. Or, when attached to any vessel appointed as convoy to any merchant or
other vessels, fails diligently to perform his duty, or demands or exacts any com-
pensation for his services, or maltreats the officers or crews of such merchant or
other vessels;

[13. Or takes, receives, or permits to be received, on board the vessel to which
he is attached any goods or merchandise for freight, sale, or traffic, except gold,
silver, or jewels for freight or safe-keeping; or demands or receives any compensa-
tion for the receipt or transportation of any other article than gold, silver, or
jewsls without authority from the President or Secretary of the Navy;

[14. Orknowingly makes or signs, or aids, abets, directs, or procurcs the making
or signing of, any false muster;

[15. Or wastes any ammunition, provisions, or other public property, or, having
power to prevent it, knowingly permits such waste;

[16. Or, when on shore, plunders, abuses, or maltreats any inhabitant or injures
his property in any way;

[17. Or refuses or fails to use his utmost exertions to detect, apprehend, and
bring to punishment all offenders, or to aid all persons appointed for that purpose;

[18. Or, when rated or acting as master-at-arms, refuses to receive such
prisoners as may be committed to his charge, or, having received them, suffers
them to escape, or dismisses them without orders from the proper authority;
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[19. Or is abseat from his station or duty without leave or after his leave has
expired;

20. Or violates or refuses obedience to any lawful general order or regulation
issued by the Secretary of the Navy;

[21. Or, in time of peace. deserts or attempts to desert, or aids and entices
others to desert;

[22. Or receives or entertains any deserter from any other vessel of the Navy,
knowing him to be such, and does not, with all convenient speed, give notice of
such deserter to the commander of the vessel to which he belongs, or to the com-
mander in chief, or to the commander of the squadron.

[ArTICLE 9

[Any officer who absents himself from his command without leave may, by
the sentence of a court-marshal, be reduced to the rating of seaman, second class.

[ArTICLE 10

[Any commissioned officer of the Navy or Marine Corps who, having tendered
his resignation, quits his port or proper duties without leave and with intent to
remain permanently absent therefrom, prior to due notice of the acceptance of
such resignation, shall be deemed and punished as a deserter.

[ArTICLE 11

[No person in the naval service shall procure stores or other articles or supplies
for, and dispose thareof to, the officers or enlisted men on vessels of the Navy or
at navy yards or naval stations for his own account or benefit,

[ARTICLE 12

[No person connected with the Navy shall, under any pretense, import in a
public vessel any article which is liable to the payment of duty.

[ArTicLE 13

[ Distilled spirits shall be admitted on board of vessels of war only upon the
order and under the control of the medical officers of such vessels and to be used
only for medical purposes.

[ArTICLE 14

[Fine and imprisonment, or such other punishment as a court-martial may
gdjudge, shall be inflicted upon any person in the naval service of the United

tates—

[l. Who presents or causes to be presented to any person in the civil, military,
or naval service thereof, for approval or payment, any claim against the United
States or any officer thereof knowing such claim to be false or fraudulent; or

[2. Who enters into any agreement or conspiracy to defraud the United States
by obtaining, or aiding others to obtain, the allowance or payment of any false or
fraudulent claim; or

[3. Who, for the purpose of obtaining or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or against any officer
thereof, makes or uses, or procures or advises the making or use of, any writing,
or other paper, knowing the same to contain any false or fraudulent statement; or

[4. Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or any officer thereof,
makes, or procures, or advises the making of, any oath to any fact or to any writing
or other paper knowing such oath to he false; or

[5. Who, for the purpose of obtaining, or aiding others to obtain, the approval,
allowance, or payment of any claim against the United States or any officer thereof,
forges or counterfeits, or procures or advises the forging or counterfeiting of, any
signature upon any writing or other paper, or uses, or procures or advises the use
of, any such signature, knowing the same to be forged or counterfeited; or

[6. Who, having charge, possession, custody, or control of any money or other
property of the United States, furnished or intended for the naval service thereof,
knowingly delivers, or causes to be delivered, to any person having authority to
receive the same, any amount thereof less than that for which he receives a
certificate or receipt; or
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[7. Who, being authorized to make or deliver any paper certifving the receipt
of any money or other property of the United States, furnished or intended for the
naval service thereof, makes, or delivers to any person, such writing, without hav-
ing full knowledge of the truth of the statements therein.contained, and with intent
to defraud the United States; or

[8. Who steals, embezzles, knowingly and willfully mizappropriates, applies to
his own use or benefit, or wrongfully and kuowingly sells or disposes of any
ordnance, arms equipments, ammunition, clothing, subsistence stores, money, or
other property of the United States. furnished or intended for the military or naval
service thereof; or

[9. Who knowingly purchases, or receives in pledge for any obligation or
indebtedness, from any other person who is a part of or employved in said service,
any ordnance, arms, equipments, ammunitiou, clothing, subsistence stores, or
other property of the United Statex. such other person not having lawful right to
sell or pledge the =ame: or

[10. Who executes, attempts, or countenances any other fraud against the
United States,

LAnd if any person, being guilty of any of the offenses described in this article
while in the naval service, receives his discharge or is dismissed from the service he
shall continue to be liable to he arrested and held for trial and sentence by court-
martial in the same manner and to the rame extent as if he had not received such
discharge nor been diswissed.

[Awrricne 153]*
LArTicLe 16

[No person in the Navy shall take out of a prize, or vessel seized as a prize, auy
money, plate, goods, or any part of her equipment unless it be for the better
preservation thereof or unless such articles are absolutely needed for the use of any
of the vessels or armed forces of the United States before the same are adjudged
lawful prize by a competent court: but the whole. without fraud, concealment, or
embezzlement, shall be brought in in order that judgment may be passed thereon;
and every person who offends against this article shali be punished as a court-
martial may direct.

CArTICLE 17

LIf any person in the Navy strip= off the clothes of or pillages or in any manner
maltreats any person taken on board a prize, he shall suffer such punishinent as a
court-martial may adjudge.

[ArTICLE 18

[If any officer or person in the naval service employs any of the foreces under his
command for the purpose of returning any fugitive from service or labor, he shall
be dismissed from the service.

LArTICLE 19

[Any officer who knowingly enlists into the naval service any person who has
deserted in time of war from the naval or military service of the United States or
any insane or intoxicated person or any minor between the ages of 14 and 18 vears
without the consent of his parents or guardian or any minor under the age of 14
vears shall be punished as a court-martial may direct.

[ArTICLE 20

[Every commanding officer of a vessel in the Navy shall obey the following
rules:

[l. Whenever a wman enters on board the commanding officer shall cause an
accurate entry to be made in the ship’s books, showing his name, the date, place
and term of his enlistinent, the place or vessel from which he was received on
board, his rating, his descriptive list, his age, place of birth, and citizenship, with
such remarks as may be necessary.

[2. He shall, before saiiing, tran=wit to the Secretary of the Navy a complete
list of the rated men under his comimand, showing the particulars set forth in rule
one, and a list of officers and passengers, showing the date of their entering, And
he shall cause similar lists to be made out on the first day of every third month and
transmitted to the Secretary of the Navy as opportunities oceur, account ing therein
for any casualty which may have happened since the last list.

*Text of this article repealed by act of Muarch 3, 1809 (¢. 413, see. 13, 30 Stat. 1007).,
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[3. He shall cause to be accurately minuted on the ship’s books the names of
any persons dying or deserting and the time at which such death or desertion
ocecurs.

[4. In case of the death of any officer, tnan, or passenger on said vessel he shall
take care that the paymaster secures all the property of the deceased for the bene-
fit of his legal representatives.

[5. He shall not receive on board any man transferred from any other vessel
or station to him unless such man is furnished with an account, signed by the
captain and paymaster of the vessel or station from which he came, specifying the
date of his entry on said vessel or at said station, the period and term of his service,
the sums paid him, the balance due him, the quality in which he was rated, and his
descriptive list.

[6. He shall, whenever officers or men are sent from his ship for whatever cause,
take care that each man is furnished with a complete statement of his account,
specifying the date of his enlistment, the period and term of his service, and his
descriptive list. Said account shall be signed by the commanding officer and
paymaster.

L[7. He shall cause frequent inspections to be made into the condition of the
provisions on his ship and use every precaution for their preservation.

[8. He shall frequently consult with the surgeon in regard to the sanitary con-
dition of his crew and shall use all proper means to preserve their heaith. And
he shall cause a convenient place to be set apart for sick or disabled men, to which
he shall have them removed, with their hainmocks and bedding, when the surgeon
si) advises, and shall direct that some of the crew attend them and keep the place
clean.

[9. He shall attend in person, or appoint a proper officer to attend, when his
crew is finallv paid off, to see that justice is done to the men and to the United
States in the settlement of the accounts.

[10. He shall canse the Articles for the Government of the Navy to be hung up
in some public part of the ship and read once a month to his ship’s company.

[Every commanding officer who offends against the provisions of this article
shall be punished as a court-martial may direct.

[ArTICLE 21

[When the crew of any vessel of the United States are separated from their
vessel by means of her wreck, loss, or destruetion, all the command and authority
given to the officers of such vessel shall remain in full force until such ship’s com-
pany shall be regularly discharged from or ordered again into service, or until a
court-martial or court of inquiry shall be held to inquire into the Joss of said vessel.
And if any officer or man, after such wreck, loss, or destruction, acts contrary to
the discipline of the Navy, he shall be punished as a court-martial may dirccet.

[ArricLe 22

E(a) All offenses committed by persons belonging to the Navy which are not
specified in the foregoing articles shall be punished as a court-martial may direct,

[(b) Fraudulent enlistment, and the receipt of any pay or allowance thereunder,
is hereby declared an offense against naval discipline and made punishable by
general court-martial, under this article.

CArTICLE 23

LAll offenses committed by persons belonging to the Navy while on shore shall
be punished in the same manner as if they had been committed at sea.

[ArTICLE 24

[No commander of a vessel shall inflict upon a commissioned or warrant
officer any other punishment than private reprimand, suspension from duty,
arrest, or confinement, and such suspension, arrest, or confinement shall not
continue longer than 10 days, unless a further period is nceessary to bring the
offender to trial by a court-martial; nor shall he inflict, or cause to be inflicted,
upon any petty officer, or person of inferior rating, or marine, for a single offense,
or at any one time, any other than one of the following punishments, namely:

[!. Reduction of any rating established by himself.

[2. Confinement, not exceeding 10 days, unless further confinciment be neces-
sary in the case of a prisoner to he tried by court-martia..
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E3. Solitary confinement, on bread and water, not exceeding five days.
4. Solitary confinement not exceeding seven days.

[5. Deprivation of liberty on shore.

[6. Extra duties.

ENo other punishment shall be permitted on board of vessels belonging to the
Navy, except by sentence of a court-martial. All punishments inflicted by the
commander, or by his order, except reprimands, shall be fully entered upon.the
ship’s log.

[ArTIiCLE 25

L[(a) All officers of the Navy and Marine Corps who are authorized to order
either general or summary courts-martial shall have the same authority to inflict
minor punishments as is conferred by law upon the commander of a naval vessel.

L[(®) No officer who may command by accident, or in the absence of the com-
manding officer, except when such commanding officer is absent for a time by
leave, shall inflict any other punishment than confinement.

LArTICLE 26

[Summary courts-martial may be ordered upon petty officers and enlisted men
in the naval service under his command by'the commanding officer of any vessel,
the commandant of any navy yard or naval station, the commanding officer of
any brigade, regiment, or separate or detached battalion, or other separate or
detached command, or marine barracks, and, when empowered by the Secretary
of the Navy, by the commanding officer or officer in charge of any command not
specifically mentioned in the foregoing, for the trial of offenses which such com-
manding officer or commandant may deem deserving of greater punishment than
he is authorized to inflict, but not sufficient to require trial by a general court-

martial.
[ArTICLE 27

[ A summary court-martial shall consist of three officers not helow the rank of
ensign as members, and of a recorder. The commander of a ship may order any
officer under his command to act as such recorder.

[ARrTICLE 28

[Before proceeding to trial the members of a summary court-martial shall
take the following oath or affirmation, which shall be administered by the recorder:
“I, A B, do swear (or affirm) that I will well and truly try, without prejudice or
partiality, the case now depending, according to the evidence which shall be
adduced, the laws for the government of the Navy, and my own conscience.”
After which the recorder of the court shall take the following oath or affirmation,
which shall be administered by the senior member of the court: “I, A B, do swear
(or affirm) that I will keep a true record of the evidence which shall be given before
this court and of the proceedings thereof.”

[ArTICLE 29

[Except as provided in articles 60 and 68, all testimony before a summary
court-martial shall be given orally, upon oath or affirmation, administered by the
genior member of the court.

[ArTICLE 30

[Summary courts-martial may sentence petty officers and persons of inferior
ratings to either a part or the whole, as may be appropriate, of any one of the
following punishments, namely:

[1. Discharge from the service with bad-conduct discharge; but the sentence
shall not be carried into effect in a foreign country.

[2. Solitary confinement, not exceeding 30 days, on bread and water or on
diminished rations.

[3. Solitary confinement, not exceeding 30 days.

[4. Confinement not exceeding two months.

ES. Reduction to next inferior rating.

6. Deprivation of liberty on shore on foreign station.

[7. Extra police duties and loss of pay, not to exceed three months, may be

added to any of the above-mentioned punishments.
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[ArTicLE 31

[A summary court-martial may disrate any rated person for incompetency.

[ArTICLE 32

[No sentence of a summary court-martial shall be carried into execution until
the proceedings and sentence have been approved by the officer ordering the
court, or his successor in office, and by his immediate superior in command:
Provided, That if the officer ordering the court, or his successor in office, be the
senior officer present, such sentence may be carried into execution upon his
approval thereof, subject to the provisions of article 54 (b).

LArTICLE 33

[The officer ordering a summary court-martial shall have power to remit, in
Ear‘o or altogether, but not to commute, the sentence of the court. And it shall
e his duty either to remit any part or the whole of any sentence, the execution
of which would, in the opinion of the surgeon or senior medical officer on board,
given in writing, produce serious injury to the health of the person sentenced;
or to submit the case again, without delay, to the same or to another summary
court-martial, which shall have power, upon the testimony already taken, to
remit the former punishment and to assign some other of the authorized punish-
ments in the place thereof.
[ArTICLE 34

L[The proceedings of summary courts shall be conducted with as much con-
ciseness and precision as may be consistent with the ends of justice and under
such forms and rules as may be prescribed by the Secretary of the Navy, with the
approval of the President, and all such proceedings shall be transmitted in the
usual mode to the Navy Department, where they shall be kept on file for & period
of two years from date of trial, after which time they may be destroyed in the
discretion of the Secretary of the Navy.

[ArTICLE 35

[Any punishment which a summary court-martial is authorized to inflict may
be inflicted by a general court-martial.

L[ArTICLE 36

[No officer shall be dismissed from the naval service except by the order of the
President or by sentence of a general court-martial; and in time of peace no
officer shall be dismissed except in pursuance of the sentence of a general court-
martial or in mitigation thereof: Provided, That the President is authorized to
drop from the rolls of the Navy or Marine Corps any officer thereof who is absent
from duty without leave for a period of three months or more, or who, having
been found guilty by the civil authorities of any offense, is finally sentenced to
confinement in a State or Federal penitentiary: Provided further, That no officer
so dropped shall be eligible for reappointment.

[ArTIiCLE 37

[When any officer, dismissed by order of the President, makes, in writing, an
application for trial, setting forth, under oath that he has been wrongfully dis-
missed, the President shall, as soon as the necessities of the service may permit,
convene a court-martial to try such officer on the charges on which he shali have
been dismissed. And if such court-martial shall not be convened within six
months from the presentation of such application for trial, or if such court, being
convened, shall not award dismissal or death as the punishment of such officer, the
order of dismissal by the President shall be void: Provided, That the accounting
officers are prohibited from making any allowance to any officer of the Navy who
has beer, or may hereafter be, dismissed from the service and restored to the
same under the provisions of this article, to exceed more than pay as on leave for
six months from the date of dismissal, unless it shall appear that the officer
demanded in writing, addressed to the éecretary of ‘the Navy, and continued to
demand as often as once in six months, a trial as provided for in this article.
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[ArTiCLE 38

[General courts-martial may be convened:

[(1) By the President, the Secretary of the Navy, the commander in chief of a
fleet or squadron, and the commanding officer of a naval station beyond the
continental limits of the United States; and

[(2) When empowered by the Secretary of the Navy, by the commanding
officer of a squadron, division, flotilla, or larger naval force afloat, and of a brigade
or larger force of the naval service on shore beyond the continental limits of the
United States; and

[(3) In time of war, if then so empowered by the Secretary of the Navy, by the
commandant of any navy yard or naval station and by the commanding officer of a
brigade or larger force of the Navy or Marine Corps, on shore not attached to a
navy yard or naval station.

[ArTIiCcLE 39

LA general court-martial shall consist of not more than 13 nor iess than 5 com-
missioned officers as members; and as many officers, not exceeding 13, as can be
convened without injury to the service, shall be summoned on every such court.
But in no case, where it ean be avoided without injury to the service, shall more
than one-half, exclusive of the president, be junior to the officer to be tried.
The senior officer shall always preside and the others shall take place according
to their rank.

[ArTICLE 40

[The president of the general court-martial shall administer the following oath
or affirmation to the judge advocate or person officiating as such:

[“I, A B, do swear (or affirm) that I will keep a true record of the evidence
given to and the proceedings of this court; that I will not divulge or by any means
disclose the sentence of the court until it shall have been approved by the proper
authority; and that I will not at any time divulge or disclose the vote or opinion
of any particular member of the court, unless required so to do before a court of
justice in due course of law.”

[This oath or affirmation being duly administered, each member of the court,
before proceeding to trial, shall take the following oath or affirmation, which shall
be administered by the judge advocate or person officiating as such:

[“I, A B, do swear (or atfirm) that I will truly try, without prejudice or partiali-
ty, the case now depending, according to the evidence which shall come before
the court, the rules for the government of the Navy, and mv own conscience; that
I will not by any means divulge or disclose the sentence of the court until it shall
have been approved by the proper authority; and that I will not at any time
divulge or disclose the vote or opinion of any particular member of the court,
unless required so to do before a court of justice in due course of law.’

LArTICLE 41

[An oath or affirmation in the following form shall be administered to all
witnesses before any court-martial by the president thereof:

[“You do solemnly swear (or affirm) that the evidence you shall give in the case
now before this court shall be the truth, the whole truth, and nothing but the
truth, and that vou will state everything within yvour knowledge in relation to
the charges. So help you God (or, ‘this you do under the pains and penalties
of perjury’).”

LARTICLE 42

[(a) Whenever any person refuses to give his evidence or to give it in the
manner provided by these articles, or prevaricates, or behaves with contempt
to the court, it shall be lawful for the court to imprison him for any time not
exceeding two months: Provided, That the person charged shall, at his own re-
quest but not otherwise, be a competent witness before a court-martial or court
of inquiry, and his failure to make such request shall not create any presumption
against him.

[(h) A naval court-martial or court of inguirv shall have power to issue like
process to compel witnesses to appear and testify which United States courts
of criminal jurisdiction within the State, 'Iornforv or Distriet where such naval
court shall be ordered to sit may lawfullv issue.

[(c) Any person duly subpwnaed to appear as a witness before a general court-
martial or court of inquiry of the Navy, who willfully neglects or refuses to ap-
pear, or refuses to qualifv as a witness or to testifv or produce documentary
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evidence, which such person may have been legally subpceaned to produce, shall
be deemed guilty of a misdemeanor, for which such person shall be punished on
information in the district court of the United States and it shall be the duty
of the United States district attorney, on the certification of the facts to him by
such naval court to file an information against and prosecute the person so offend-
ing, and the punishment of such person, on conviction, shall be a fine of not more
than $500 or imprisonment not to exceed six months, or both, at the discretion
of the court: Provided, That this shall not apply to persons residing beyond the
State, Territory, or District in which such naval court is held, and that the fees
of such witness and his mileage at the rates provided for witnesses in the United
States district court for said State, Territory, or District shall be duly paid or
tendered said witness, such amounts to be paid by the Bureau of Supplies and
Accounts out of the appropriation for compensation of witnesses: Provided further,
That no witness shall be compelled to incriminate himself or to answer any question
which may tend to incriminate or degrade him,

[ARricLE 43

LThe person accused shall be furnished with a true copy of the charges, with
the specifications, at the time he is put under arrest; and no other charges than
those so furnished shall be urged against him at the trial, unless it shall appear
to the court that intelligence of such other charge had not reached the officer
ordering the court when the accused was put under arrest, or that some witness
material to the support of such charge was at that time absent and can be pro-
duced at the trial; in which case reasonable times shall be given to the accused
to make his defense against such new charge.

[ArTicLE 44

LEvery officer who is arrested for trial shall deliver up his sword to his com-
manding officer and confine himself to the limits assigned him, on pain of dis-
missal from the service.

LArTiCLE 45

LWhen the proceedings of any general court-martial have commenced they
shall not be suspended or delayed on account of the absence of any of the mem-
bers, provided five or more are assembled; but the court iz enjoined to sit from
day to day, Sundays excepted, until sentence is given, unless temporarily ad-
journed by the authority which convened it.

LARTICLE 46

LNo member of a general court-martial shall, after the proceedings are hegun,
absent himself therefrom except in case of sickness or of an order to go on duty
from a superior officer, on nain of being cashiered.

LArTicrLe 47

[LWhenever any mewber of a court-martial from any legal cause is absent
from the court after the commencement of a case, all the witnesses who have
been examined during his absence must, when he is ready to resume his seat,
be recalled by the court and the recorded testimony of each witness so examined
must be read over to him, and such witness must acknowledge the same to be
correct and be subject to such further examination as the said member may
require. Without a compliance with this rule, and an entry thereof upon the
record, & member who shall have been absent during the examination of a witness
shall not be allowed to sit again in that particular case.

[ArTICLE 48

[Whenever a court-martial sentences an officer to be suspended, it may suspend
his pay and emotuinents for the whole or any part of the time of his suspension.

[ArTicLE 49

LIn no case shall punishinent by flogging, or by branding, marking, or tattooing
on the body be adjudged by any court-martial or be inflicted upon any person
in the Navy. The use of irons, single or double, is abolished, except for the purpose
of safe custody or when part of a sentence imposed by a general court-martial.

890886 O——50——54
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[ArTICLE 50

[No person shall be sentenced by a court-martial to suffer death, except by
the concurrence of two-thirds of the members present, and in the cases where
such punishment is expressly provided in these articles. All other sentences may
be determined by a majority of votes.

[ArTICLE 51

[It shall be the duty of a court-martial, in all cases of conviction, to adjudge a
punishment adequate to the nature of the offense; but the members thereof may
recommend the persons convicted as deserving of clemency, and state, on the
record, their reasons for so doing.

[ARrTICLE 52

[The judgment of every court-martial shall be authenticated by the signature
of the president and of every member who may be present when said judgment is
pronounced, and also of the judge advocate.

[ArTICLE 53

[No sentence of a court-martial, extending to the loss of life or to the dismissal
of a commissioned or warrant officer, shall be carried into execution until confirmed
by the President. All other sentences of a general court-martial may be carried
into execution on confirmation of the commander of the fleet or officer ordering

the court.
[ArTICLE 54

[(a) Every officer who is authorized to convene a general court-martial shall
have power, on revision of its proceedings, to remit or mitigate, but not to com-
mutée, the sentence of any such court which he is authorized to approve and
confirm.

[(d) The Secretary of the Navy may set aside the proceedings or remit or
mitigate, in whole or in part, the sentence imposed by any naval court-martial
convened by his order or by that of any officer of the Navy or Marine Corps.

[ARTICLE 55

[Courts of inquiry may be convened by the President, the Secretary of the
Navy, the commander of a fleet or squadron, and by any officer of the naval service
authorized by law to convene general courts-martial.

[ARTICLE 56

[A court of inquiry shall consist of not more than three commissioned officers
as members, and of a judge advocate, or person officiating as such.

[ArTICLE 57

[Courts of inquiry shall have power to summon witnesses, administer oaths,
and punish contempts in the same manner as courts-martial; but they shall only
state facts, and shall not give their opinion unless expressly required so to do in
the order for convening.

[ARTICLE 58

[The judge advocate, or person officiating as such, shall administer to the
members the following oath or affirmation: “ You do swear (or affirm) well and
truly to examine and inquire, according to the evidence, into the matter now
before you without partiality.” After which the president shall administer to the
judge advocate, or person officiating as such, the following oath or affirmation:
*“You do swear (or affirm) truly to record the proceedings of this court and the
evidence to be given in the case in hearing.”

[ARTICLE 59

[The party whose conduct shall be the subject of inquiry, or his attorney, shall
have the right to cross-examine all the witnesses.
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[ARTICLE 60

[The proceedings of courts of inquiry shall be authenticated by the signature of
the president of the court and of the judge advocate, and shall, in all cases not
capital nor extending to the dismissal of a commissioned or warrant officer, be
evidence before a court-martial, provided oral testimony can not be obtained.

[ArTICLE 61

[No person shall be tried by court-martial or otherwise punished for any
offense, except as provided in the following article, which appears to have been
committed more than two years before the issuing of the order for such trial or
punishment, unless by reason of having absented himself or of some other mani-
fest impediment he shall not have been amenable to justice within that period.

[ArTICLE 62

[No person shall be tried by court-martial or otherwise punished for desertion
in time of peace, committed more than two years before the issuing of the order
for such trial or punishment, unless he shall meanwhile have absented himself
from the United States or by reason of some other manifest impediment shall not
have been amenable to justice within that period, in which case the time of his
absence shall be excluded in computing the period of the limitation: Provided,
That said limitation shall not begin until the end of the term for which said person
was enlisted in the service.

[ArTiCcLE 63

[Whenever, by .any of the Articles for the Government of the Navy of the
United States, the punishment on conviction of an offense is left to the discretion
of the court-martial, the punishment therefor shall not, in time of peace, be in
excess of a limit which the President may prescribe.

[ArTICLE 64

[(a) All officers of the Navy and Marine Corps who are authorized to order
either general or summary courts-martial may order deck courts upon enlisted
men under their command, for minor offenses now triable by summary court-
martial.

[(b) Deck courts shall consist of one commissioned officer only, who, while
serving in such capacity shall have power to administer oaths, to hear and de-
termine cases, and to impose either a part or the whole, as may be appropriate,
of any one of the punishments prescribed by article 30 of the Articles for the Gov-
ernment of the Navy: Provided, That in no case shall such courts adjudge dis-
charge from the service or adjudge confinement or forfeiture of pay for a longer
period than 20 days.

[(c) Any person in the Navy under command of the officer by whose order a
deck court is convened may be detailed to act as recorder thereof.

[(d) All sentences of deck courts may be carried into effect upon approval of
the convening authority or his successor in affice, who shall have full power as
reviewing authority to remit or mitigate, but not to commute, any such sentence
and to pardon any punishment such court may adjudge; but no sentence of a
deck court shall be carried into effect until it shall have been so approved or mitigated.

L(e) Deck courts shall be governed in all details of their constitution, powers,
and procedure, except as herein provided, by such rules and regulations as the
President may prescribe.

L({f) The records of the proceedings of deck courts shall contain such matters
only as are necessary to enable the reviewing authorities to act intelligently thereon,
except that if the party accused demands it within 30 days after the decision of
the deck court shall become known to him, the entire record or so much as he
desires shall be sent to the reviewing authority. Such records, after action
thereon by the convening authority, shall be forwarded directly to, and shall be
filed in, the office of the Judge Advocate General of the Navy, where they shall
ge reviewed, and, when necessary, submitted to the Secretary of the Navy for

is action.

L[(g) No person who objects thereto shall be brought to trial before a deck
court. Where such objection is made by the person accused, trial shall be ordered
by summary or by general court-martial, as may be appropriate.
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[ArTICLE 65

LWhen actively serving under the Navy Department in time of war or during
the existence of an emergency, pursuant to law, as a part of the naval forces of
the United States, cominissioned officers of the Naval Reserve, Marine Corps
Reserve, Naval Militia, Coast Guard, Lighthouse Service, Coast and Geodetic
Swvey, and Public Health Service are empowered to serve on naval courts-martial
and deck courts under such regulations necessary for the proper administration
of justice and in the intercsts of the services involved, as may be prescribed by
the Secretary of the Navy.

LArTICLE 66

[When empowered by the Secretary of the Navy pursuant to article 26 to
order summary courts-martial, the commanding officer of a naval hospital or
hospital ship shall be empowered to order such courts and deck courts, and inflict
the punishments which.the commander of a naval vessel is authorized by law to
inflict, upon all enlisted men of the naval service attached thereto, whether for
duty or as patients.

[ArTicLE 67

[ When a force of marines is embarked on a naval vessel, or vessels, as a separate
organization, not a part of the authorized complement thercof, the authority and
powers of the officers of such separate organization of marines shall be the same
as though such organization were serving at a navy yard on shore, but nothing
herein shall be construed a~x impairing the paramount authority of the commanding
officer of anv naval vessel over the vessel under his command and all persons
embarked thereon.

[ARTICLE 68

LThe depositions of witnesses may be taken on reasonable notice to the opposite
party, and when_duly authenticated, may be put in evidence before naval courts,
except in capital cases and casesx Where the punishment may be imprisonment or
confinement for more than one year as follows:

L[(1) Depositions of civilian witnesses residing outside the State, Territory, or
District in which a naval court is ordered to sit.

L(2) Depositions of persons in the naval or military service stationed or residing
outside the State, Territory or District in which a naval court is ordered to sit,
or who are under orders to go outside of such State, Territory, or District.

L[(3) Where such naval court is convened on board a vessel of the United States,
or at a naval station not within any State, Territory, or District of the United
States, the depositions of witnesses may bhe taken and used as herein provided
whenever such witnesses reside or are stationed at such a distance from the place
where said naval court is ordered to sit, or are about to go to such a distance as,
in the judgment of the convening authority, would render it impracticable to
secure their personal attendance.

[ArTICLE 69

[Judges advocate of naval general courts-martial and courts of inquiry, and
all commanders in chief of naval squadrons, commandants of navy yards and
stations, officers commanding vessels of the Navy, and recruiting officers of the
Navy, and the adjutant and inspector, assistants adjutant and inspector, com-
manding officers, recruiting officers of the Marine Corps, and such other officers
of the Regular Navy and Marine Corps, of the Naval Reserve, and of the Marine
Corps Reserve, as may be hereafter designated by the Secretary of the Navy,
are authorized to administer oaths for the purposes of the administration of naval
justice and for other purposes of naval administration.
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Cross REFERENCE TABLE

ARTICLES FOR THE GOVERNMENT OF THE NAVY TO RELATED ARTICLES IN THE
UNIFORM CODE OF MILITARY JUSTICE
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Repealed by act of Mar. 3,
1899.
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93.
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’I]‘(} be covered by regulations.

1 Similar provision enacted in sec. 7 of bill,
2 Uniform provision for all services enacted. See sec. 10 of bill,

Revised Statutes (see 10 U. S. C. A. 579, 572, 575, 573; 34 U. S.
C. A. 227, 389, 715):

L[Sec. 1228. No officer of the Army who has been or may be dismissed from
the service by the sentence of a general court-martial, formally approved by the
proper reviewing authority, shall ever be restored to the military service, except
by a re-appointment confirmed by the Senate.]

[SEc. 1229. The President is authorized to drop from the rolls of the Army
for desertion any officer who is absent from duty three months without leave;
and no officer so dropped shall be eligible for re-appointment. And no officer in
the military, or naval service shall in time of peace be dismissed from service
except upon and in pursuance of the sentence of & court-martial ta that effect.
or in commutation thereof.]
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[Sec. 1230. When any officer, dismissed by order of the President, makes, in
writing, an application for trial, setting forth, under oath, that he has been wrong-
fully dismissed, the President shall, as soon as the necessities of the service may
permit, convene a court-martial, to try such officer on the charges on which he
shall have been dismissed. And if a court-martial is not so convened within six
months from the presentation of such application for trial, or if such court, being
convened, does not award dismissal or death as the punishment of such officer,
the order of dismissal by the President shall be void.i)

[SEc. 1441. No officer of the Navy who has been dismissed by the sentence of
a court-martial, or suffered to resign in order to escape such dismissal, shall ever
again become an officer of the Navy.]

Sec. 1457, Officers retired from active service shall be placed on the retired
list of officers of the grades to which they belonged respectively at the time of
their retirement, and continue to be borne on the Navy Register, They shall be
entitled to wear the uniform of their respective grades [, and shall be subject
to the rules and articles for the government of the Navy and to trial by general
court-martial]. The names of officers wholly retired from the service shall be
omitted from the Navy register.

[SEc. 1621. The Marine Corps shall, at all times, be subject to the laws and
regulations established for the government of the Navy, except when detached
for service with the Army by order of the President; and when so detached they
shall be subject to the rules and articles of war prescribed for the government of
the Army.]

Act of March 2, 1895 (28 Stat. 838), as amended (see 34 U. S. C. A.
1061):

NAVAL ACADEMY

[That the Secretary of the Navy shall have power to convene general courts-
martial for the trial of midshipmen, subject to the same limitations and conditions
now existing as to other general courts-martial, and to approve the proceedings
and execute the sentences of such courts, except the sentences of suspension and
dismissal, which, after having been approved by the Superintendent, shall not be
carried into effect until confirmed by the President.] :

Act of April 9, 1906 (34 Stat. 104) (see 34 U. S. C. A. 1066):

Sec. 3. That the Superintendent of the United States Naval Academy may, in
his discretion and with the approval of the Secretary of the Navy, cause any
midshipman in the said academy to be tried by court-martial for the offense of
hazing, as provided by the Act approved June twenty-third, eighteen hundred
and seventy-four, and such court-martial, upon conviction, may sentence such
midshipman to any punishment authorized by the said Act or by the Act approved
March third, nineteen hundred and three, or authorized for any violation or
breach of the rules of the said academy by the said rules, or, in cases of brutal or
cruel hazing may, in addition to dismissal, sentence such midshipman to imprison-
ment for a period not exceeding one year: Provided, That such midshipman shall
not be confined in a military or naval prison or elsewhere with men who have
been convicted of crimes or misdemeanors; and such finding and sentence shall be
subject to review [by the convening authority and by the Secretary of the Navy,
as in the cases of other courts-martial.] In the manner prescribed for general
court-martial cases.

Act of May 26, 1906 (34 Stat. 200) as amended (see 14 U. S. C. A.
142-147):

[SEc. 2. That no commander of a vessel of the Coast Guard shall inflict upon
any commissioned or warrant officer under his command any other punishment
than private reprimand, suspension from duty, arrest, or confinement, and such
suspension, arrest, or confinement shall not continue longer than ten days, unless
a further period be necessary to bring the offender to trial; nor shall he inflict or
cause to be inflicted upon any other person under his command for a single offense,
or at any one time, any other punishment than confinement, with or without
single irons, on board ship; confinement, on bread and water, with or without
single irons, on board ship; deprivation of liberty on shore for a period not exceed-
ing three months; extra duties, and, in case of absence without leave falling short
of desertion, forfeiture of two days’ pay for each day of unauthorized absence:
Provided, That such confinement shall not continue longer than ten days unless
further confinement be necessary to bring the offender to trial, and, when on bread
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and water, a full ration shall be served every third day: Provided, That all punish-
ment inflicted by the commander or by his order, except reprimand, shall be fully
entered upon the ship’s log.

[SEc. 3. That offenses against the discipline of the Coast Guard too grave in
character to be adequately dealt with directly by the commanding officer, as
hereinbefore provided, may be punished by Coast Guard courts, to be convened
by or under the direction of the Secretary of the Treasury. Such courts shall
consist of not less than three commissioned officers of the Coast Guard, and shall,
under rules approved by the Secretary of the Treasury, be governed in their
organization and procedure substantially in accordance with naval courts, but
the jurisdiction of Coast Guard courts shall be limited to the following offenses,
namely: Disobeying lawful order of superior officer, refusing to obey lawful order
of superior officer; striking, assaulting, or attempting or threatening to strike or
assault a superior officer while in the execution of the duties of his office; drunk-
enness on duty; drunkenness; gambling; misappropriation of mess funds; misuse
of Government property or supplies; fraudulently signing vouchers; theft in an
amount under one hundred dollars; scandalous conduct tending to the destruction
of good morals; desertion; absence from duty without leave or after leave has
expired; neglect of duty; conduet unbecoming an officer and a gentleman; malicious
or willful destruction of public property; aiding or enticing others to desert;
smuggling liquor on board a vessel of the Coast Guard; cruelty toward or oppres-
sion or maltreatment of any subordinate person in the service; using obscene or
abusive language; violating or refusing obedience to any lawful order or regulation
issued by the Secretary of the Treasury or the President. Such courts shall
have power to impose upon a commissioned officer none other than the following
punishmehts, namely: Summary dismissal from the service; suspension from duty
for a period of two years or any part thereof upon reduced pay, which shall in
no case be less than one-half nor more than three-fourths of the duty pay of
such officer; reduction of rank in his own grade; retention of his present number
on the official register for a specified time; imprisonment for a period not to exceed
two years; official reprimand. The only punishments that may be imposed by
such courts upon any person in the Coast Guard other than a commissioned
officer shall be the following, namely: Dishonorable discharge; forfeiture of not
to exceed two months’ pay; imprisonment on land for a period not to exceed one
year; confinement aboard ship not to exceed one month; confinement in single
irons, on bread and water, or on diminished rations, not exceeding thirty days,
but a full ration shall in all cases be given at least every third day; confinement
in single irons, reduction to next inferior rating; deprivation of liberty for a period
not to exceed three months; extra duties, and the imposing of these punishments
will be regulated in accordance with rules prescribed by the Secretary of the
Treasury. A commissioned officer of the said service may be designated by the
convening authority as official prosecutor to prosecute the case in the interest
of the Government, and whose general powers and duties will be prescribed by
the Secretary of the Treasury. The proceedings, findings, and sentences of
Coast Guard courts shall be subject to review by the Secretary of the Treasury,
as the convening authority, and the records of such courts shall be filed in the
division of Coast Guard, Treasury Department, and no sentence of such court
shall be carried into effect until approved by the said Secretary: Provided, That
in the case of a commissioned officer a sentence of dismissal shall not be carried
into effect until approved by the President of the United States.

[SEc. 4. That the Secretary of the Treasury may designate, as the place of
execution of the sentence of a Coast Guard court involving imprisonment, any
prison or penitentiary that receives Federal prisoners.

[Sec. 6. That the jurisdiction conferred by this Act for the punishment of
offenses against the discipline of the Coast Guard shall not be regarded as ex-
clusive, but offenders may, in the discretion of the Secretary of the Treasury, be
turned over to the civil authorities for trial by any court having jurisdiction of
the offense.

I[Sec. 7. That for offenses against the laws of the United States other than
those spe]ciﬁed in this Act, offenders shall be turned over to the civil authorities
for trial.

Act of February 16, 1909 (35 Stat. 622). (See 34 U. S. C. A. 1011):

[Sec. 15. That it shall be lawful for ang civil officer havin%_)authority under
the laws of the United States or of any State, Territory, or District to arrest
offenders, to summarily arrest a deserter from the Navy or Marine Corps of the
United States and deliver him into the custody of the naval authorities.ﬁ



&0 UNIFORM CODE OF MILITARY JUSTICE

Act of January 19, 1911 (36 Stat. 894). (See 10 U. S. C. A. 574):

[Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That the President be, and he is hereby,
authorized to drop from the rolls of the Army any officer who is absent from duty
three months without leave, or who has been absent in confinement in a prison
or penitentiary for more than three months after final conviction by a civil court
of competent jurisdiction; and no officer so dropped shall be eligible for re-
appointment.]

Section 2, Act of March 4, 1915 (38 Stat. 1084) (see 10 U. S. C. A.
1452):

[2. Persons sentenced to confinement upon conviction by courts-martial or
other military tribunals of crimes or offenses which, under some statute of the
United States or under some law of the State, Territory, District, or other juris-
diction in which the crime or offense may be committed, are punishable by con-
finement in a penitentiary, including persons sentenced to confinement upon
conviction by courts-martial or other military tribunals of two or more acts or
omissions, any one of which, under the statute or other law hereinbefore mentioned,
constitutes or includes a crime or offense punishable by confinement in a peni-
tentiary, may be confined at hard labor, during the entire period of confinement
so adjudged, in any United States, State, Territorial, or District penitentiary,
or in any other penitentiary directly or indirectly under the jurisdiction of the
United States; and all persons sentenced to confinement upon conviction by
courts-martial or other military tribunals who are not confined in a penitentiary
may be confined and detained in the United States Disciplinary Barracks.]

Act of August 29, 1916 (39 Stat. 573) (see 34 U. S. C. A. 716):

HOSPITAL CORPS

[Officers and enlisted men of the Medical Department of the Navy, serving
with a body of marines detached for service with the Army in accordance with the
provisions of section sixteen hundred and twenty-one of the Revised Statutes,
shall, while so serving, be subject to the rules and articles of war prescribed for the
government of the Army in the same manner as the officers and men of the Marine
Corps while so serving.]

Act of June 5, 1920 (41 Stat. 880) (see 14 U. S. C. A. 141):

COAST GUARD

[‘‘Deck courts,” to consist of one commissioned officer only, may be ordered
by or under the direction of the Secretary of the Treasury for the trial of enlisted
men in the Coast Guard for minor offenses now triable by Coast Guard courts;
and said courts shall be governed in their organization and procedure substantially
in accordance with naval “deck courts,” and shall have the same power to impose
punishment.]

Act of April 25, 1935 (49 Stat. 161) (see 34 U. S, C. A. 217a):

[Be it enacted by the Senate and House of Representatives of the United
States of America in Congress assembled, That in places beyond the continental
limits of the United States where the Navy or Marine Corps is serving, such officers
of the Navy or Marine Corps as arc authorized to administer oaths for the purposes
of the administration of naval justice and for other purposes of naval administra-
tion shall have the general powers of a notary public or of a consul-of the United
States in the administration of caths, the execution and acknowledgment of legal
instruments, the attestation of documents, and the performance of all other
notarial acts.]

85g(iit)le I, Naval Reserve Act of 1938 (52 Stat. 1176) (see 34 U. S. C. A.

Sec. 6. In time of peace no officer or man of the Naval Reserve shall be dis-
charged except upon expiration of his term of service or upon his own request or
for full and sufficient cause, in the discretion of such administrative authority as
the Secretary of the Navy may designate: Provided, That within a reasonable
time prior to discharge for cause, officers shall be given an opportunity to be
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heard by the Secretary of the Navy, or such administrative authority or other
agency as he may designate, which opportunity will be considered as having been
given through the mailing of notice to their address on file in the Navy De-
partment: Provided further, That officers and enlisted men of the Naval Reserve
on active duty shall be subject to separation therefrom in the same manner as
may be provided by or in pursuance of law for the separation of officers and
enlisted men of the Regular Navy: And provided further, That members of the
Fleet Reserve and officers and enlisted men who may have heretofore been
transferred to the retired list of the Naval Reserve Force or the Naval Reserve or
the honorary retired list with pay or may hereafter be so transferred [, shall at all
times be subject to the laws, regulations, and orders for the government of the
Navy, and} shall not be discharged therefrom prior to the expiration of their
term of service, without their consent, except by sentence of a court martial, or,
in the discretion of the Secretary of the Navy, when sentenced by civil authorities
%o confinement in a State or Federal penitentiary as a result of a conviction for a
elony.

Title III, Naval Reserve Act of 1938 (52 Stat. 1180) (see 34
U. S. C. A. 855):

[Sec. 301, All members of the Naval Reserve, when emploved on active duty,
authorized training dutv, with or without pay, drill, or other equivalent instrue-
tion or dutyv, or when emploved in authorized travel to or from such duty, or appro-
priate duty, drill, or instruction, or during such time as they mav by law be re-
quired to perform active dutv, or while wearing a uniform prescribed for the Naval
Reserve, shall be subjeet. to the laws, regulations, and orders for the government
of the Navyv: Provided, That disciplinary action for an offense committed while
subject to the laws, regulations, and orders for the government of the Navy shall
not be barred by reason of release from dutv status of any person charged with the
commission thereof: Provided further, That for the purpose of carrying the pro-
visions of this section into effect, members of the Naval Reserve may be retained on
or returned to a duty status without their consent, but not for a longer period of
time than may be required for disciplinary action.]

Act of March 22, 1943 (57 Stat. 41) (see 34 U. S. C. A. 1201):

[Be it enacted by the Senate and House of Renresentatives of the United States
of America in Congress assembled, That in addition to the persons now subject
to the Articles for the Government of the Navy, all persons, other than persons in
the militarv service of the United States, outside the continental limits of the
United States accompanying or serving with the United States Navy, the Marine
Corps, or the Coast Guard when serving as a part of the Navy, including but not
limited to persons empioved by the Government directly, or by contractors or
subcontractors engaged in naval projects, and all persons, other than persons in
the military service of the United States, within an area leased by the United
States which is without the territorial jurisdiction thereof and which is under the
control of the Secretary of the Navy, shall, in time of war or national emergency,
be subject to the Articles for the Government of the Navy except insofar as these
articles define offenses of such a nature that they can be committed only by naval
personnel: Provided, That the jurisdiction herein conferred shall not extend to
Alaska, the Canal Zoune, the Hawaiian Islands, Puerto Rico, or the Virgin Islands,
except the islands of Palmvra, Midwav, Johnston, and that part of the Aleutian
Islands west of lougitude one hundred and seventy two degrees west.]

Act of April 9, 1943 (57 Stat. 58) (see 34 U. S. C. A, 217a-1):

[Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled, That during the existence of a war in which
the United States is engaged or of a national emergency declared by the President,
and for six months after the termination of such war or national emergency, such
officers of the Navy, Marine Corps, and Coast Guard, as the Secretary of the
Navy may designate, shall have the general powers of a notary public in the ad-
ministration of oaths; the execution, acknowledgment, and attestation of instru-
ments and papers; and the performance of all other notarial acts: Provided, That
no fee of any character shall be paid to any officer for the performance of any
notarial act herein authorized: Provided further, That whenever the Coast Guard
shall be under the jurisdiction of the Secretary of the Treasury during a national
emergency, the Secretary of the Treasury shall have and may exercise as to the
Coast Guard the authority of the Secretary of the Navy under this Act: And pro-



82 UNIFORM CODE OF MILITARY JUSTICE

vided further, That the signature without seal of any officer of the Navy, Marine
Corps, or Coast Guard acting as such notary public shall be prima facie evidence
of his authority.]

Uniform Code of Military Justice:

Parr I—GENERAL Provisions

ARrIcLE 1. Definitions.

The following terms when used in this code shall be consirued in the sense indicated
in this arlicle, unless the context shows that a different sense is intended, namely:

(1) “Department” shall be construed to refer, severally, to the Department of the
Army, the Department of the Navy, the Department of the Air Force, and, except when
the Coast Gus+d is operating as a part of the Navy, the Treasury Department;

(2) “Armed force’’ shall be construed to refer, severally, to the Army, the Navy,
the Air Force) and, except when operating as a part of the Navy, the Coast Guard;

(3) “Navy’ shall be construed to include the Marine Corps and, when operaiing
as a part of the Navy, the Coast Guard;

(4) “The Judge Advocate General”’ shall be consirued to refer, severally, to The
Judge Advocates General of the Army, Navy, and Awr Force, and, except when the
Coast Guard is operating as a part of the Navy, the General Counsel of the Treasury
Department;

5) “Officer” shall be consirued to refer to a commissioned officer including a
commissioned warrant officer;

(6) “Superior officer’” shall be construed to refer to an officer superior in rank or
command;

(7) “Cadet” shall be construed to refer to a cadet of the United States Military
Academy or of the United States Coast Guard Academy;

(8) “Midshipman’’ shall be construed to refer to a midshipman at the United States
Naval Academy and any other midshipman on active duty in the naval service;

(9) “Enlisted person’ shall be construed to refer to any person who is serving in-
an enlisted grade in ang armed force;. .

(10) “Mulitary’’ shall be construed to refer to any or all of the armed forces;

(11) “*Accuser” shall be construed to refer to a person who signs and swears to the
charges and to any other person who has an interest other than an official interest in
the prosecution of the accused;

(12) “Law officer’’ shall be construed to refer to an offictal of a general court-martial
detatled tn accordance with article 26;

(18) “Law gpecialist” shall be construed to refer to an officer of the Navy or Coast
Guard designated for specral duty (law);

(14) “Legal officer’ shall be construed o refer to any officer in the Navy or Coast
Guard designated to perform legal duties for a command.

AR?T. 2. Persons subject to the code.

The following persons are subject to this code:

(1) Al persons belonging to a regular component of the armed forces, including
those awaiting discharge afler expiration of their terms of enlistment; all volunteers
and inductees, from the dates of their muster or acceptance into the armed forces of the
United States; and all other persons lawfully called or ordered into, or to duty in or
for training in, the armed forces, from the dates they are required by the terms of the
call or order to obey the same;

(2) Cadets, aviation cadets, and midshipmen;

(8) Reserve personnel while they are on inactive duly training authorized by written
orders which are voluntarily accepted by them, which orders specify that they are
subject Lo this code,

(4) Retired personnel of a regular component of the armed forces who are entitled to
recetve pay;

(5) Retired personnel of a reserve component who are receiving hospitalizatéon from
an armed force;

(6) Members of the Fleet Reserve and Fleet Marine Corps Reserve;

(?) All persons in custody of the armed forces serving a sentence imposed by a
court-martial;

(8) Personnel of the Coast and Geodetic Surve;l/, Public Health Service, and other
organizations, when assigned to and serving with the armed forces of the United States;

(9) Prisoners of war tn custody of the armed forces;

" (.%OQdI‘n time of war, all persons serving with or accompanying an armed force in

e field;
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(11) All persons serving with, employed by, or accompanying the armed forces with-
out the continental limits of the United States and the following Territories: That part
of Alaska east of longitude one hundred and seventy-two degrees west, the Canal Zone,
the main group of the Hawaiian Islands, Puerto Rico, and the Virgin Islands;

(12) All persons within an area leased by the United States which i3 under the con-
trol of the Secretary of a Department and which is without the continental limits of the
United States and the following territories: That part of Alaska east of longitude one
hundred and seventy-two degrees west, the Canal 7one, the main group of the Hawaiian
Islands, Puerto Rico, and the Virgin Islands.

ARr. 3. Jurisdiction to try certain personnel.

(a) Subject to the provisions of article 43, any person charged with having com-
mitted an offense against this code, punishable by confinement of five years or more
and for which the person cannot be iried in the courts of the Unaited States or any
State or Territory thereof or of the Districl of Columbia, while in a status in which
he was subject to this code, shall not be relieved from amenability to irial by courts-
martial by reason of the termination of said status.

(b) All persons discharged from the armed forces subsequently charged with having
fraudulently obtained said discharge shall after apprehension be subject to trial by
court-martial on said charge and shall be subject to this code while in the custody
of the armed forces for such irial. Upon conviction of said charge they shall be
subject to trial by court-martial for all offenses under this code commiited prior to
the fraudulent discharge.

(¢) Any person who has deserted from the armed forces shall not be relieved from
amenability to the jurisdiction of this code by virtue of a separation from any sub-
sequent period of service.

ART, 4. Dismissed officer’s right to irial by court-martial.

(@) When any officer, dismissed by order of the President, makes a written applica-
tion for trial by court-martial, setting forth, under oath, that he has been wrongfully
dismissed, the President, as soon as practicable, shall convene a general court-martial
to try such officer on the charges on which he was dismissed. A court-martial so con-
vened shall have jurisdiction to try the dismissed officer on such charges, and he shall
be held to have waived the right to plead any statule of limitations applicable to any
offense with which he is charged. The court-martial may, as part of ils sentence,
adjudge the affirmance of the dismissal, but if the court-martial acquits the accused or
if the sentence adjudged, as finally approved or affirmed, does not include dismissal or
death, the Secretary of the Department shall substitute for the dismissal order by the
President a form of discharge authorized for administrative issuance.

(b) If the President fails to convene a general court-martial within stz months from
the presentation of an application for trial under this article, the Secretary of the
Department shall substitute for the dismissal ordered by the President a form of dis-
charge authorized for adminisirative issuance.

(¢) Where a discharge is substituted for a dismissal under the authority of this
article, the President alone may reappoint the officer to such commaissioned rank and
precedence as in the opinion of the President such former officer would have attained
had he not been dismissed. The reappointment of such a former officer shall be with-
out regard to position vacancy and shall affect the promotion status of other officers only
insofar as the President may direct. All time between the dismissal and such re-
appointment shall be considered as actual service for all purposes, including the right
to receive pay and allowances.

(d) When an officer is discharged from any armed force by administrative action
or 1s dropped from the rolls by order of the President, there shall not be a right lo trial
under this article.

ARrr. 5. Territorial applicabili.ty of the code.
This code shall be applicable in all places.

ART. 6. Judge advocates and legal officers.

(@) The assignment for duty of all judge advocates of the Army and Air Force and
law specialists of the Navy and Coast éuard shall be made upon the recommendation of
The Judge Advocate General of the armed force of which they are members. The
Judge Advocate General or senior members of his staff shall make frequent inspections
in the field in supervision of the administration of military justice.

(b) Convening authorities shall at all times communicate directly with their staff
judge advocates or legal officers in maitters relating to the administration of military
Justice; and the staff judge advocate or legal officer of any command is authorized to
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communicate directly with the staff judge advocate or legal officer of a superior or sub-
ordinate command, or with The Judge Advocate General.

(¢) No person who has acted as member, law officer, trial counsel, assistant trial
counsel, defense counsel, assistant defense counsel, or investigating officer in any case
shall subsequently act as a staff judge advocate or legal officer to any reviewing authority
upon the same case.

Parr II—APPREHENSION AND RESTRAINT

ARrt. 7. Apprehension.

(@) Apprehension is the taking into custody of a person.

(b) Any person authorized under regulations governing the armed forces to apprre-
hend persons subject to this code may do so upon reasonable helief that an offense has
been committed and that the person apprehended committed it.

(¢) All officers, warrant officers, petty officers, and noncommissioned officers shall
have authority to quell all quarrels, frays, and disorders among persons subject to this
code and to apprehend persons subject to this code who take part in the same.

ART. 8. Apprehension of deserters.

It shall be lawful for any civil officer having authority to apprehend offenders under
the laws of the United States or of any State, District, Territory, or possession of the
United States summarily to apprehend a deserter from the armed forces of the United
States and deliter him into the custody of the armed for-es of the United States. .

Arr. 9. Imposition of restraint.

(a) Arrest is the restraint of a person by an order directing him to remain within
certain specified limits not imposed as a punishment for an offense. Confinement
is the physical restraint of a person.

(bY An enlisted person may be ordered inlo arrest or confinement by any officer
by an order, oral or writlen, delivered in person or through other persons subject to
this code. A communding officer may authorize warrant officers, petty officers, or
noncommissioned officers to order enlisted persons of his command or subject to his
authority into arrest or confinement.

(c) An officer, a warrant officer, or a ctvilian subject to this code may be ordered into
arrest or confinement only by a commanding officer to whose authority he 1s cubject,
by an order, oral or written, delivered in person or by another officer. The wuthority
to order such persons into arrest or confinement may not be delegated.

(d) No person shall be ordered into arrest or confinement except for probable cause.

(e) Nothing in this article shall be construed to limit the authority of persons
authorized to apprehend offenders to secure the custody of an alleged offender until
proper authority may be notified.

ARrr. 10. Restraint of persons charged witn offenses.

Any person subject to this code charged with an offense under this code shall be
ordered into arrest or confinement, as circumstances may require; but when charged
only with an offense normally tried by a summary court-martial, such person shall
not ordinartly be placed in confinement. When any person subject to this code is
placed in arrest or confinement prior to trial, immediate steps shall be taken to inform
him of the specific wrong of which he is accused and to try him or to dismiss the charges
and release him.

ARt. 11. Reports and receiving of prisoners,

(a) No provost marshal, commander of a guard, or master at arms shall refuse to
receive or keep any prisoner committed to his charge by an officer of the armed forces,
when the commilting officer furnishes a statement, signed by him, of the offense charged
against the prisoner.

(b) Every commander of a guard or master at arms to whose charge a prisoner is
committed shall, within {wenty-four hours after such commitment or as soon as he is
relieved from guard, report to the commanding officer the name of such prisoner, the
offense charged against him, and the name of the person who ordered or authorized
the commitment.

Art. 12. Confinement with enemy prisoners prohibited.

_ No member of the armed forces of the United States shall be placed in confinement
in tmmediate association with enemy prisoners or other foreign nationals not members
of the armed forces of the United States.

ARr. 18. Punishment prohibited before trial.

Subject to the provisions of article 57, no person, while being held for irial or the
results of trial, shall be subjected to punishment or penalty other than arrest or con-
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Sinenment upon the charges pending against him, nor shall the arrest or confinement
imposed upon him be any more rigorous than the circumstances require to insure his
presence, but he may be subjected to punishment during such period for minor in-
Sractions of discipline.

ART. 14. Delivery of offenders to civil authorities.

() Under such regulations as the Secretary of the Department may prescribe, a
member of the armed forces accused of an offense against civil authority may be delivered
upon request, to the civil authority for trial.

(b) When delivery under this article is made to any civil authority of a person under-
going sentence of a court-martial, such delivery, if followed by conviciion in a civil
tribunal, shall be held to interrupl the execution of the sentence of the court-martial,
and the offender after having answered to the civil authorities for his offense shall,
upon the request of competent military authority, be returned to military custody for
the completion of the said court-martial sentence.

Parr III—No~n-JUDIcral, PUNISHMENT

Arrt. 15. Commanding officer’s non-judicial punishment.

(a) Under such regulations as the President may prescribe, any commanding officer
may. in addition to or in lieu of admonition or reprimand, impose one of the following
discz’p[;‘nary punishments for minor offenses without the intervention of a court-
martial—

(1) upon officers and warrant officers of his command:

(A) withholding of privileges for a period not to exceed two consecutive
weeks; or

(B) restriction to certain specified limits, with or without suspension from
duty, for a period not to exceed two consecutive weeks; or

(C) if imposed by an officer exercising general courl-martial jurisdiction,
forfeiture of not to exceed one-half of his pay per month for a period not
exceeding one month,

(2) upon other military personnel of his command:

(A) withholding of privileges for a period not to exceed two consecutive
weeks; or

(B) restriction to certain specified limits, with or without suspension from
duty, for a period not to exceed two consecutive weeks; or

(C) exira duties for a period not to exceed two conseculive weeks, and
not to exceed two hours per day, holidays included; or

(D) reduction to next inferior grade if the grade from which demoted was
established by the command or an equivalent or lower command; or

(E) if tmposed upon a person aitached to or embarked in a vessel, confine-
ment for a period not to exceed seven consecutive days; or

(F) if imposed upon a person dltached to or embarked in a vessel, con-
finement on bread and water or diminished rations for a period not to exceed
Jive consecutive days.

(b) The Secretary of a Depariment may, by regulation, place limitations on the
powers granted by this article with respect to the kind and amount of punishment
authorized, the categories of commanding officers authorized to exercise such powers,
and the applicabilily of this article to an accused who demands {rial by court-martial.

(¢) An officer in charge may, for minor offenses, impose on enlisted persons
assigned to the unit of which he is in charge, such of the punishments authorifed to
be imposed by commanding officers as the Secretary of the Department may by regu-
lation specifically prescribe, as provided in subdivision {a) and (b).

(d) A person punished under authority of this article who deems his punishment
unjust or disproportionate to the offense may, through the proper channel, appeal to
the next superior authority. The appeal shall be promptly forwarded and decided,
but the person punished may in the meantime be required to undergo the punishment
adjudged. The officer who imposes the punishment, his successor in command, and
superior authority shall have power to suspend, set aside, or remit any part or amount
of the punishment and to restore all rights, privileges, and property affected.

(¢) The tmposition and enforcement of disciplinary punishment under authority
of this article for any act or omission shall not be a bar to trial by court-martial for
a serious crime or offense growing out of the same act or omission, and not properly
punishable under this article; but the fact that a disciplinary punishment has been
enforced may be shown by the accused upon trial, and when so shown shall be considered
in determining the measure of punishment to be adjudged in the event of a finding

of guilty.
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Parr IV—CoUurrs-MARTIAL JURISDICTION

Arr, 16, Courts-martial classified.

There shall be three kinds of courts-martial in each of the armed forces, namely:
(1) General courts-martial, which shall consist of a law officer and any number
of members not less than five;
(2) Special courts-martial, which shall consist of any number of members not
less than three; and
(8) Summary courts-martial, which shall consist of one officer.

ARrr. 17, Jurisdiction of courts-martial in general.

(a) Each armed force shall have court-martial jurisdiction over all persons subject
to this code. The exercise of jurisdiction by one armed force over personnel of an-
other armed force shall be in accordance with regulations prescribed by the President.

(b) In all cases, departmental review subsequent to that by the officer with authorit
to convene a general cqurt-martial for the command which held the trial, where suc
review is required under the provisions of this code, shall be carried out by the armed
Jorce of which the accused is a member,

AErr. 18. Jurisdiction of general courts-martial.

Subject to article 17, general courts-martial shall have jurisdiction to try persons
subject to Lhis code for any offense made punishable by this code and may, under such
limiiations as the President may prescribe, adjudge any punishment not forbidden
I&y this code, including the penalty of death when specifically authorized by this code.

eneral courts-marttal shall also have jurisdiction to iry any person who by the law
of war is subject to trial by a military tribunal and may adjudge any punishment
permitted by the law of war. ’

Arr. 19. Jurisdiction of spectal courts-martial.

Subject to article 17, special courts-martial shall have jurisdiction o try persons
subject to this code for any noncapital offense made punishable by this code and, under
such regulations as the President may prescribe, for capital offenses. Special courts-

- martial may, under such limitations as the President may prescribe, adjudge any
punishment not forbidden by this code except death, dishonorable discharge, diemissal,
confinement in excess of six months, hard labor without confinement in excess of three
months, forfeiture of pay exceeding two-thirds pay per month, or forfeiture of pay for
a period exceeding siz months. A bad-conduct discharge shall not be adjudged unless
a complete record of the proceedings and testimony before the court has been made.

ARrzr. 20. Jurisdiction of summary courts-martial.

Subject to article 17, summary courts-martial shall have jurisdiction to try persons
subject to this code except officers, warrant officers, cadets, aviation cadets, and mid-
shipmen for any noncapital offense made punishable by this code, but no person who
objects thereto shall be brought to trial before a summary court-martial unless he has
been permitted to refuse punishment under article 15. Where such objection is made
by the accused, trial shall be ordered by special or general court-martial, as may be
appropriate. Summary courts-martial may, under such limitations as the President
may prescribe, adjudge any punishment not forbidden by this code except death,
dismissal, dvshonorable or bad-conduct discharge, confinement in exvess of one month,
hard labor without confinement in excess of forty-five days, restriction to certain
specified limits in excess of two months, or forfeiture of pay in excess of two-thirds
of one month’s pay.

ARrr. 21. Jurisdiction of courts-martial not exclusive.

The provisions of this code conferring jurisdiction upon courts-martial shall not
be construed as depriving military commissions, provost courts, or other military tri-
bunals of concurrent jurisdiction in respect of offenders or offenses that by statute or

by the law of war may be tried by such military commissions, provost courts, or other
military tribunals.

Parr V—AprrPoINTMENT AND ComMP0SITION OF CoURTS-MARTIAL

ARrr. 22. Who may convene general courts-martial.
(a) General courts-martial may be convened by—
(1) the President of the United States;
(2) the Secretary of a Department;
(3) the commanding officer of a Territorial Department, an Army Group, an

Army, an Army Corps, a division, a separate brigade, or a corresponding unit
of the Army;



UNIFORM CODE OF MILITARY JUSTICE 87

(4) the Commander in Chief of a Fleet; the commanding officer of a naval
station or larger shore activity of the Navy beyond the continental limits of the
United States;

(5) the commanding officer of an Air Command, an Air Force, an air divi-
ston, or a separate wing of the Air Force;

(6) such other commanding officers as may be designated by the Secretary of a
Department; or

(7) any other commanding officer in any of the armed forces when empowered
by the President.

(b) When any such commanding officer i3 an accuser, the court shall be convened
by superior competent authority, and may in any case be convened by such authority
when deemed desirable by him.

ARr. 23. Who may convene special courts-martial.

(a) Special courts-martial may be convened by—
) any person who may convene a general court martial;

(2) the commanding officer of a district, garrison, fort, camp, station, Air
Force base, auxiliary air field, or other place where members of the Army or Air
Force are on duty;

(3) the commanding officer of a brigade, regiment, detached battalion, or cor-
responding unit of the Army;

r (4) the commanding officer of a wing, group, or separale squadron of the Air
orce;

(6) the commanding officer of any naval or Coast Guard vessel, shipyard,
base, or station; or of any marine brigade, regiment or barracks;

(6) the commanding officer of any separate or detached command or group of
detached units of any of the armed forces placed under a single commander for
this purpose; or

(7) the commanding officer or officer in charge of any other command when
empowered by the Secretary of a Department.

(b) When any such officer is an accuser, the court shall be convened by superior
competent authority, and may in any case be convened by such authority when deemed
advisable by him.

Arr. 24. Who may convene summary courts-martial.

(a) Summary courts-martial may be convened by—
(1) any person who may convene a general or special court-martial;
4 (2) the commanding officer of a detached company, or other detachment of the
rmy;
(8) the commanding officer of a detached squadron or other detachment of the
Azir Force; or
(4) the commanding officer or officer in charge of any other command when
empowered by the Secretary of a Department.

(b) When but one officer 1s present with a command or detachment he shall be the
summary court-martial of that command or detachment and shall hear and deter-
mine all summary court-martial cases brought before him. Summary courts-martial
may, however, be convened in any case by superior competent authority when deemed
desirable by him.

Arr. 25. Who may serve on courts-martial.

(a8) Any officer on active duty with the armed forces shall be eligible to serve on all
courts-martial for the trial of any person who may lawfully be brought before such
courts for trial.

(b) Any warrant officer on active duty with the armed forces shall be eligible to
serve on general and special courts-martial for the trial of any person, other than an
officer, who may lawfully be brought before such courts for trial,

(¢) (1) Any enlisted person on active duty with the armed forces who is not a
member of the same unit as the accused shall be eligible to serve on general and special
courts-martial for the trial of any enlisted person who may lawfully be brought before
such courts for trial, but he shall serve as a member of a court only if, prior to the
convening of such court, the accused personally has requested in writing that enlisted
persons serve on it. After such a request, no enlisted person shall be tried by a general
or special court-martial the membership of which does not include enlisted persons in
a number comprising at least one-third of the total membership of the court, unless
eligible enlisted persons cannot be obtained on account of physical conditions or
military exigencies. Where such persons cannot be obtained, the court may be con-
vened and the trial held without them, but the convening authority shall make a detailed
written statement, to be appended to the record, stating why they could not be obtained.
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(2) For the purposes of this article, the word “unit’” shall mean any regularly
organized body as defined by the Secretary of the Department, but in no case shall
it be a body larger than a company, a squadron, or a ship’s crew, or than a body corre-
sponding to one of them.

(d) (1) When it can be avoided, no person in the armed forces shall be tried by a
court-martial any member of which is junior to him in rank or grade.

(2) When convenang a court-martial, the convening authority shall appoint as
members Lhereof such persons as, in his opinion, are best qualified for the duty by
reason of age, education, training, experience, length of service, and judicial tempera-
ment. No person shall be eligible to sit as a member of a general or special court-
martial when he is the accuser or a witness for the prosecution or has acted as investigat-
ing officer or as counsel in the same case.

ART. 26. Law officer of a general court-martial.

(a) The authority convening a general cowrt-martial shall appoint as law officer
thereof an officer who is a member of the bar of a Federal court or of the highest court of
a State of the United States and who is certified to be qualified for such duty by The
Judge Advocate General of the armed force of which he is a member. No person shall
be eligible to act as law officer in a case when he is the accuser or a witness for the prose-
cution or has acted as investigating officer or as counsel in the same case.

(b) The law officer shall not consult with the members of the court, other than on
the form of the findings as provided in article 39, except in the presence of the accused,
trial counsel, and defense counsel, nor shall he vote with the members of the court.

ARr. 27. Appointment of trial counsel and defense counsel.

(a) For each general and special court-martial the authority convening the court
shall appoint a trial counsel and a defense counsel, together with such assistants as
he deems necessary or appropriate. No person who has acted as investigaling officer,
law officer, or court member in any case shall act subsequently as trial counsel, assistant
trial counsel, or, unless erpressly requested by the accused, as defense counsel or
assistant defense counsel in the same case. No person who has acted for the prosecu-
tion shall act subsequently in the same case for the defense, nor shall any person who
has acted for the defense act subsequently in the same case for the prosecution.

(b) Any person who is appointed as trial counsel or defense counsel in the case of a
general court-martial—

(1) shall be a judge advocate of the Army or the Air Force, or a law specialist
of the Navy or Coast Cuard, who is a graduate of an accredited law school or is
a member of the bar of a Federal court or of the highest court of a State; or shall
be a person who is a member of the bar of a Federal court or of the highest court
of a State; and

(2) shall be certified as competent to perform such duties by The Judge
Advocate Teneral of the armed force of which he is « member,

() In the case of a special court-martial—

(1) if the trial counsel is certified as competent to act as counsel before a general
court-martial by The Judge Advocate Ceneral of the armed force of which he is
a member, the defense counsel appointed by the convening authority shall be a
person similarly certified; and

(2) if the trial counsel is a judge advocate, or a law specialist, or a member of
the bar of a Federal ecourt or the highest court of a State, the defense counsel
appointed by the convening authority shall be one of the foregoing.

ARr. 28. Appointment of reporters and interpreters.

Under such regulations as the Secretary of the Deparimen! may prescribe, the con-
vening authortly of a court-martial or mililary commission or a court of inquiry
shall have power to appoint a reporter, who shall record the proceedings of and testi-
mony taken before such court or commission. Under like regulations the convening
authority of a court-martial, mililary commission, or courl of inquiry may appoint
an 1interpreter who shall interpret for the court or commission.

ART. 29. Absent and additional members.

(a) No member of a general or special court-martial shall be absent or excused
after the accused has been arraigned except for physical disability or as a result of a
challenge or by order of the convening authority for good cause.

Whenever a general courl-martial is reduced below five members, the trial shall
not proceed unless the convening authority appoints new members sufficient in num-
ber to provide not less than five members.  When such new members have been sworn,
the trial may proceed after the recorded testimony of each witness previously examined
has been read to the court in the presence of the law officer, the accused, and counsel.
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(¢) Whenever a special court-martial is reduced below three members, the trial
shall not proceed unless the convening authority appoints new members sufficient in
number to provide not less than three members. When such new members have been
sworn, the irial shall proceed as if no evidence had previously been introduced, unless
a verbatim record of the testimony of previously examined witnesses or a stipulation
thereof is read to the court in the presence of the accused and counsel.

Part VI—PRrETRIAL PROCEDURE

Arr. 30. Charges and specifications.

(a) Charges and specifications shall be signed by a person subject to this code
u}:u%zer oath before an officer of the armed forces authorized to administer oaths and
shall state—

(1) that the signer has personal knowledge of, or has tnvestigated, the matters
set forth thercin; and
(2) that the same are true in fact to the best of his knowledge and belicf.

(b) Upon the preferring of charges, the proper authority shall take immediate steps
to dstermine what disposition should be made thereof in the interest of justice and
discipline, and the person accused shall be informed of the charges against him as soon
as practicable.

Arr. 81. Compulsory self-incrimination prohibited.

(a) No person subject to this code shall compel any person to incriminate himself or
to answer any question the answer to which may tend to incriminate him.

(b) No person subject to this code shall inlerrogate, or request any statement from,
an accused or a person suspecled of an offénse without first informing him of the
nature of the accusation and advising him that he does not have to make any stalement
regarding the offense of which he is accused or suspected and that any statement made
by him may be used as evidence against him in a trial by court-martial.

(¢) No person subject to this code shall compel any person to make a statement or
produce evidence before any military tribunal if the statement or evidence is not ma-
certal to the 1ssue and may tend to degrade him.

(d) No statement obtained from any person in violation of this article or by any
unlawful inducement shall be received in evidence against him in a trial by court-
martial.

Arr. 82. Investigation.

(@) No charge or specification shall be referred to a general court-martial for trial
until a thorough and impartial investigation of all the matters set forth therein has been
made. This investigation shall include inquiries as to the truth of the matter set forth
in the charges, form of charges, and the disposttion which should be made of the case in
the interest of justice and discipline.

(b) The accused shall be advised of the charges against him and of his right to be
represented at such investigation by counsel. Upon his own request he shall be repre~
sented by civilian counsel if provided by him, or military counsel of his own
selection if such counsel be reasonably available, or by counsel appointed by the officer
exercising general court-martial jurisdiction over the command. At such investigation
Full opportunity shall be given fo the accused to cross-examine witnesses against him
if they are available and to present anything he may desire in his own behalf, either
in defense or mitigation, and the investigating officer shall examine available witnesses
requested by the accused. If the charges are forwarded after such investigation, they
shall be accompanied by a statement of the substance of the testimony taken on both
sides and a copy thereof shall be given to the accused.

(¢) If an investigation of the subject matier of an offense has been conducted prior
to the time the accused is charged with the offense, and if the accused was present at
such investigation and afforded the opportunities for representation, cross-examina-
tion, and presentation prescribed in subdivision (b) of this article, no further investi-
gation of that charge is necessary under this article unless it is demanded by the
accused after he is informed of the charge. A demand for further investigation entitles
the accused to recall witnesses for further cross-examination and to offer any new
evidence 1n his own behalf.

The requirements of this article shall be binding on all persons administering
this code, but failure to follow them in any case shall not constitute jurisdictional error.

ARrr. 33. Forwarding of charges.

When a person is held for trial by general court-martial, the commanding officer
shall, within eight days after the accused is ordered tnto arrest or confinement, 1f prac-
ticable, forwaid the charges, together with the investigation and allied pawers, to the
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officer exercising general court-martial jurisdiction. If the same is not practicable,
he shall report to auch officer the reasons for delay.

ARr, 34, Advice of staff judge advocate and reference for trial.

(a) Before directing the trial of any charge by general court-martial, the convening
authority shall refer it to his staff judge advocate or legal officer for consideration and
advice. The convening authority shall not refer a charge to a general court-martial
Sor trial unless he has found that the charge alleges an offense under this code and is
warranted by evidence tndicated in the report of investigation.

(b) If the charges or specifications are not formally correct or do not conform to the
substance of the evidence contained in the report of the investigating officer, formal
corrections, and such changes in the charges and specifications as are needed to make
them conform to the evidence may be made.

ARr, 35, Service of charges.

The trial counsel to whom court-martial charges are referred for trial shall cause to
be served upon the accused a copy of the charges upon which trial is to be had. In
time of peace no person shall, against his objection, be brought to irial before a general
court-martial witﬁin a period of five days subsequent to the service of the charges upon
him, or before a special court-martial within a period of three days subsequent to the
service of the charges upon him.

Parr VII—TRI1AL PROCEDURE

ART. 36. President may prescribe rules.

(@) The procedure, including modes of proof, in cases before courts-martial, courts
of inquiry, military commissions, and other military tribunals may be prescribed by
the President by regulatians which shall, so far as he deems practicable, apply the
principles of law and the rules of evidence generally recognized in the trial of criminal
cases in the United States district courts, but which shall not be contrary to or incon-
sistent with this code.

(b) All rules and regulations made in pursuance of this article shall be uniform
ingofar as practicable and shall be reported to the Congress.

Arr. 37, Unlawfully influencing action of court.

No authority convening a general, special, or summary court-martial, nor any
other commanding officer, shall censure, reprimand, or admonish such court or any
member, law officer, or counsel thereof, with respect to the findings or sentence adjudged
by the court, or with respect to any other exercise of its or his functions in the conduct
of the proceeding. No person subject to this code shall attempt to coerce or, by any
unauthorized means, tnfluence the action of a court-martial or any other military
tribunal or any member thereof, in reaching the findings or sentence in any case,
or the action of any convening, approving, or reviewing authority with respect to his
Judicial acts.

ART. 38. Duties of trial counsel and defense counsel.

(a) The trial counsel of a general or special court-martial shall prosecute in the
name_of the United States, and shall, under the direction of the court, prepare the
record of the proceedings.

(b) The accused shall have the right to be represented in his defense before a general
or special court-martial by ctvilian counsel if provided by him, or by military counsel
of his own selection if reasonably available, or by the defense counsel duly appointed
pursuant to article 27. Should the accused have counsel of his own selection, the
duly appointed defense counsel, and assistant defense counsel, if any, shall, if the
accused so desires, act as his associate counsel; otherwise they shall be excused by the
president of the court.

(¢c) In every court-martial proceeding, the defense counsel may, in the event of
conviction, forward for attachment to the record of proceedings a brief of such matters
as he feels should be considered in behalf of the accused on review, including any
objection to the contents of the record which he may deem appropriate.

(d) An assistant trial counsel of a general court-martial may, under the direction
of the trial counsel or when he is qualified to be a trial counsel as required by article
27, perform any duly imposed by law, regulation, or the custom of the service upon the
trial counsel of the court. An assistant trial counsel of a special court-martial may
perform any duty of the trail counsel.

(e) An assistant defense counsel of a general or special court-martial may, under
the direction of the defense counsel or when he is qualified to be the defense counsel as
required by article 27, perform any duty imposed by law, regulation, or the custom
of the service upon counsel for the accused.
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Arr. 39. Sessions. .

Whenever a general or special court-martial is to deliberate or vote, only the members
of the court shall be present. After a general court-martial has finally voted on the
findings, the court may request the law officer and the reporter to appear before the
court to put the findings in proper form, and such proceedings shall be on the record.
All other proceedings, including any other consultation of the court with counsel or
the law officer shall be made a part of the record and be in the presence of the accused,
the defense counsel, the trial counsel, and in general court-martial cases, the law officer.

ARr. 40. Conlinuances.

A court-martial may, for reasonable cause, grant a continuance to any party for
such time and as often as may appear to be just.

Art. 41. Challenges.

(@) Members of a general or special court-martial and the law officer of a general
court-martial may be challenged by the accused or the trial counsel for cause stated
to the court. The court shall determine the relevancy and validity of challenges for
cause, and shall not recetve a challenge to more than one person at a time. Chal-
lenges by the trial counsel shall ordinarily be presented and decided before those by
the accused are offered.

(b) Each accused and trial counsel shall be entitled to one peremptory challenge,
but the law officer shall not be challenged except for cause.

ARz, 42. Oaths.

(@) The law officer, all interpreters, and, in general and special courts-martial,
the members, the trial counsel, assistant trial counsel, the defense counsel, assistant
defense counsel, and the reporter shall take an oath or affirmation in the presence of
the accused to perform their duties faithfully.

(b) All witnesses before courts-martial shall be examined on oath or affirmation.

ARrT. 48, Statute of limitations.

(a) A person charged with desertion or absence without leave in time of war, or
with aiding the enemy, mutiny, or murder, may be iried and punished at any time
without limitation.

(b) Except as otherwise provided in this article, a person charged with desertion
in time of peace or any of the offenses punishable under articles 119 through 132
inclusive shall not be liable to be tried by court-martial if the offense was committed
more than three years before the receipt of sworn charges and specifications by an
officer exercising summary court-martial jurisdiction over the command.

(¢) Except as otherwise provided in this article, a person charged with any offense
shall not be liable to be tried by court-martial or punished under article 15 if the
offense was committed more than two years before the receipt of sworn charges and
specifications by an officer exercising summary court-martial jurisdiction over the
command or before the imposition of punishment under article 15.

(@) Periods in which the accused was absent from territory in which the United
States has the authority to apprehend him, or in the custody of civil authorities, or
in the hands of the enemy, shall be excluded in computing the period of limitation
prescribed in this article.

{e) In the case of any offense the trial of which in time of war is certified to the
President by the Secretary of the Depariment to be detrimental to the prosecution of
the war or inimical to the national security, the period of limitation prescribed in this
article shall be extended to six months ajler the termination of hostilities as proclaimed
by the President or by a joini resolution of Congress.

(f) When the United States is at war, the running of any statute of limitations
applicable to any offense—

(1) involving fraud or attempted fraud against the United States or any agency
thereof in any manner, whether by conspiracy or not; or
(2) commatted in connection with the acquistiion, care, handling, custody,
control or disposition of any real or personal property of the United States; or
(8) committed in connection with the negotiation, procurement, award, per-
formance, payment for, interim financing, cancellalion, or other termination or
settlement, of any contract, subcontract or purchase order which is connected
with or related to the prosecution of the war, or with any disposition of termina-
tion inventory by any war contractor or Government agency;
shall be suspended until three years after the termination of hostilities as proclatimed
by the President or by a jotnt resolution of Congress.
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ART. 44. Former jeopardy.

No person shall, without his consent, be iried a second time for the same offense;
but no proceeding in which an accused has been found guilty by a court-martial upon
any charge or specification shall be held to be a lrial in the sense of this article until
the finding of gutilty has become final aficr review of the case has been fully completed.

ARrT. 45. Pleas of the accused.

(a) If an accused arraigned before a court-martial makes any irregular pleading,
or after a plea of guilty sets up matter inconsistent with the plea, or if it appears that
he has entered the plea of guilly improvidently or through lack of understanding of
its meaning and effect, or if he fails or refuses to plead, a plea of not guilty shall be
entered in the record, and the court shall proceed as though he had pleaded not guilty.

(b) A plea of guilty by the accused shall not be received to an offense for which the
death penally may be adjudged.

ARrr. 46. Opportunity to obtain witnesses and other evidence.

The trial counsel, defense counsel, and the court-martial shall have equal opportunity
to obtain witnesses and other evidence in accordance with such regulations as the Presi-
dent may prescribe. Process issued in court-martial cases to compel witnesses to
appear and testify and to compel the production of other evidence shall be similar to
that which courts of the United States having criminal jurisdiction may lawfully
tssue and shall run to any part of the United States, its Territories, and possessions.

ARtT. 47. Refusal to appear or testify.

(a) Every person not subject to this code who—

(1) has been duly subpenaed to appear as a witness before any court martial,
military commission, court of inquiry, or any other military court or board, or
before any military or civil officer designated to take a deposition to be read in
evidence before such court, commission or board; and

(2) has been duly paid or tendered the fees and mileage of a wilness at the rates
allowed to wilnesses atlending the courls of the United Slates; and

(8) willfully neglecis or refuses to appear, or refuses to qualify as a witness or
to testify or lo produce any evidence which such person may have been legally
subpenaed to produce:

shall be deemed guilty of an offensc against the United States.

(b) Any person who commats an offense denounced by this article shall be tiied on
information in a United States district court or in a court of original criminal juris-
diction in any of the territorial possessions of the United States, and jurisdiction is
hereby conferred wpon such courts for such purpose. [/pon conviction, such persons
shall be punished by a fine of not more than $500, or imprisonment for a pertod not
exceeding six months, or both.

(c) 1t shall be the duty of the United States district attorney or the officer prosecuting
for the Government in any such court of original criminal jurisdiction. upon the
certification of the facts to him by the military court, commissien. court of inquiry, or
board, to fil> an information against and prosecute any person violaling this article.

(d) The fees and mileage of witnesses shall be advanced or paid out of the appropria-
tions for the compensation of wilnesses.

ARrr. 48. Contempts.

A court-martial, provost court, or military commission may punish for contempt
any person who uses any menacing words, signs, or gestures in ils presence, or who
disturhs its proceedings by any riot or disorder. Such punishment shall not exceed
confinement for thirty days or a fine of $100, or both.

Arr. 489. Depositions.

(a) At any time after charges have been signed as provided in article 30, any party
may take oral or written depositions unless an authority competent to convene a court-
martial for the trial of such charges forbids it for good cause. If a deposition is to be
taken before charges are referred for trial, such an authority may designaie officers to
represent the prosecution and the defense and may authorize such officers to take the
deposition of any witness.

(b) The party at whose tnstance a deposition is to he taken shall give to every other
party reasonable written notice of the tyme and place for taking the deposition.

(¢) Depositions may be taken before and authenticated by any military or civil
officer authorized by the laws of the Uniled States or by the laws of the place where the
deposition is taken to administer oaths,

(d) A duly authenticated deposition taken upon reasonable notice to the other party,
80 far as otherwise admisstble under the rules of evidence, may be read in evidence before
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any military court or commission in any case not capital, or in any proceeding before
a courl of inquiry or military board, if it appears— .

(1) that the witness resides or is beyond the State, Territory, or District in
which the court, commission, or board vs ordered to sit, or beyond the distance of
one hundred miles from the place of trial or hearing; or

(2) that the witness by reason of death, age, sickness, bodily infirmity, im-
prisonment, military mecessity, nonamenability to process, or other reasonable
cause, is unable or refuses to appear and testify in person at the place of trial or
hearing; or

(8) that the present whereabouts of the witness is unknown.

(e) Subject to the requirements of subdivision (d) of this article, testimony by
deposition may be adduced by the defense in capital cases.

(f) Subject to the requirements of subdivision (d) of thes article, a deposition may
be read in evidence in any case in which the death penalty is authorized by law but is
not mandatory, whenever the convening authority shall have directed that the case be
treated as not capital, and in such a case a sentence of death may not be adjudged by
the court-martial. .

ARrr. 50. Admisstbility of records of courts of inquiry.

(a) In any case not capital and not extending to the dismissal of an officer, the
sworn testimony, contained in the duly authenticated record of proceedings of a court
of inquiry, of a person whose oral testimony cannot be obtained, may, if otherwise ad-
missible under the rules of evidence, be read in evidence by any party before a court-
martial or military commassion if the accused was a party and was accorded the rights
of an accused wheu before the court of inquiry and if the same issue was involved or
if the accused consents to the introduction of such emdence.

(b) Such testimony may be read in evidence only by the defense in capital cases or
cases extending to the dismissal of an officer. )

(¢) Such testimony may also be read in evidence before a court of inquiry or a military
board.

ARrr. 1. Voting and rulings.

(a) Voting by members of a general or special court-martial upon questions of
challenge, on the findings, and on the sentence shall be by secret written ballot, The
junior member of the court shall in each case count the votes, which count shall be
checked by the president, who shall forthwith announce the result of the ballot t» the
members of the court.

(b) The law officer of a general court-martial and the president of a special court-
martial shall rule upon inierloculory questions, other than challenge, arising during
the proceedings. Any such ruling made by the law officer of a general court-martial
upon any interlocutory question other than a motion for a finding of not guilty, or
the question of accused’s sanity, shall be final and shall coustitute the ruling of the
court; but the law officer may change any such ruling at any time during the trial.
Unless such ruling be final, if any member objects thereto, the court shall be cleared
and closed and the question decided by a vote as provided in article 52, viva voce,
beginning with the junior in rank,

(¢) Before a vote is taken on the findings, the law officer of a general court-martial
and the president of a special court-martial shall, in the presence of the accused and
counsel, instruct the court as to the elements of the offense and charge the court—

(1) that the accused must be presumed to be innocent until his guilt is estab-
lished by legal and competent evidence beyond reasonable doubt;

(2) that in the case being considered, if there is a reasonable doubt as to the
guilt of the accused, the doubt shall be resolved in favor of the accused and he
shall be acquitted;

(3) that if there is a reasonable doubt as to the degree of guilt, the finding must
be in a lower degree as to which there is no such doubt; and

(4) that the burden of proof to establish the guilt of the accused beyond reason-
able doubt is upon the Government.

ARrrt. 52. Number of votes required.

(a) (1) No person shall be convicted of an offense for which the death penalty is
made mandatory by law, except by the concurrence of all the members of the court-
martial present at the time the vote is taken.

(2) No person shall be convicted of any other offense, except by the concurrence of
two-thirds of the members present at the time the vote is taken.

(b) (1) No person shall be sentenced to suffer death, except by the concurrence of
all the members of the court-martial present al the time the vote is taken and for an
offense in this code made expressly punishable by death.
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(2) No person shall be sentenced to life imprisonment or to confinement in excess
of ten years, except by the concurrence of three-fourths of the members present at the
time the vote is taken.

(3) All other sentences shall be determined by the concurrence of two-thirds of the
members present at the time the vole is taken,

(¢) All other questions to be decided by the members of a general or special court-
martial shall be determined by a majorily vote. A tie vote on a challenge shall dis-
qualify the member challenged. A tie vote on a motion for a finding of not guilty
or on @ motion relating to the question of the accused’s santty shall be a determination
against the accused. A tie vote on any other guestion shall be a determination in

favor of the accused.

AR, 33. Court to announce action.
Every court-martial shall announce its findings and sentence to the parties as soon
as determined.

ARrt. 54. Record of trial.

(a) Each general court-martial shall keep a separate record of the proceedings of
the trial of each case brought before it, and such record shall be authenticated by the
signature of the president and the law officer. In case the record cannot be authenti-
cated by either the president or the law officer, by reason of the death, disability, or
absence of such officer, it shall be signed by a member in lieuw of him. If both the
president and the law officer are unavailable for such reasons, the record shall be au-
thenticated by two members,

(b) Each special and summary court-martial shall keep a separate record of the
proceedings in each case, which record shall contain such matter and be authenticated
in such manner as may be required by regulations which the President may prescribe.

(¢) A copy of the record of the proceedings of each general and special court-
martial shall be given to the accused as soon as authenticaled.

Parr VIII—SENTENCES

ARrt. 55. Cruel and unusual punishments prohibited.

Punishment by flogging, or by branding, marking, or latfooing on the body, or
any other cruel or unusual punishment, shall not be adjudged by any court-martial
or inflicted upon any person subject to this code. The use of irons, single or double,
except for the purpose of safe custody, ts prohibited.

ART. 66. Mazimum limits.
The punishment which a court-martial may direct for an offense shall not exceed
such limits as the President may prescribe for that offense.

AR1. 57, Effective date of sentences.

(a) Whenever a sentence of a court-martial as lawfully adjudged and approved
includes a forfeiture of pay or allowances in addition to confinement not suspended,
the forfeiture may apply to pay or allowances becoming due on or after the date such
sentence 18 approved by the convening authority., No forfeiture shall extend to any
pay or allowances accrued before such date.

(b) Any period of confinement not suspended included in a sentence of a court-
martial shall begin to run from the date the sentence is adjudged by the court-martial.

(c) All other sentences of courts-martial shall become effective on the date ordered

executed.

ARrr, §8. Ezxecution of confinement.

(a) Under such instructions as the Depariment concerned may prescribe, any
sentence of confinement adjudged by a court-martial or other military tribunal, whether
or not such sentence includes discharge or dismissal, and whether or not such discharge
or dismissal has been executed, may be carried into execulion by confinement in any
place of confinement under the control of any of the armed forces, or in any penal or
correctronal institution under the control of the United States, or which the United
States may be allowed to use; and persons so confined in a penal or correctional
institution not under the control of one of the armed forces shall be subject to the
same discipline and treatment as persons confined or commitied by the courts of the
UniteddStates or of the State, Territory, District, or place in which the institution is
situated.

(b) The omission of the words “‘hard labor”’ in any sentence of a court-martial
adjudging confinement shall not be construed as depriving the authorily executing such
sentence of the power to require hard labor as a part of the punishment.



UNIFORM CODE OF MILITARY JUSTICE 95

Parr IX—REVIEW 0F COURTS-MARTIAL

ARr. 69. Error of law; lesser included offense.

(a) A finding or sentence of a court-martial shall not be held incorrect on the
ground of an error of law unless the error materially prejudices the substantial rights
of the accused.

(b) Any reviewing authority with the power to approve or affirm a finding of guilty
w‘#y approve or affirm, instead, so much of the finding as includes a lessser included
offense.

Agrr. 60. Initial action on the record.

After every trial by court-martial the record shall be forwarded to the convening
authority, and action thereon may be taken by the officer who convened the court, an
officer commanding for the time being, a successor tn command, or by any oficer
exercising general court-martial jurisdiction.

Arr. 61. Same—General court-martial records.

The convening authorily shall refer the record of every gemeral court~-martial to his
staff judge advocate or legal officer, who shall submit his written opinion thereon to the
convening authortty. If the final action of the court has resulted in an acquittal of all
charges and specifications, the opinion shall be limited to questions of jurisdiction and
shall be forwarded with the record to The Judge Advocate General of the armed force of
which the accused ts a member.

ART. 62. Reconsideration and revision.

(a) If a specification before a court-martial has been dismissed on motion and the
ruling does not amount to a finding of not guilty, the convening authority may return
the record to the court for reconsideration of the ruling and any further appropriate
action,

(b) Where there is an apparent error or omisston in the record or where the record
shows improper action by a court-martial with respect to a finding or sentence which
can be rectified without material prejudice to the substantial rights of the accused, the
convening authority may return the record to the court for appropriate action. In no
case, however, may the record be returned—

(1) for reconsideration of a finding of not guilty or a ruling which amounts to a
finding of not guilty; or

(2) for increasing the severity of the sentence unless the sentence prescribed for
the offense is mandatory.

ART 63. Rehearings.

(a) If the convening authority disapproves the findings and sentence of a court-
martial he may, except where there is lack of sufficient evidence in the record to support
the findings, order a rehearing, in which case he shall state the reasons for disapproval.
If he does not order a rehearing, he shall dismiss the charges.

(b) Every rehearing shall take place before a court-martial composed of members not
members of the court-martial which first heard the case. Upon such rehearing the
accused shall not be tried for any offense of which he was found not guilty by the first
court-martial, and no sentence n excess of or more severe than the original sentence
shall be imposed unless the sentence is based upon a finding of guilty of an offense not
considered upon the merits in the original proceedings or unless the sentence prescribed
Jor the offense 18 mandatory.

ART. 64, Approval by the convening authority.

In acting on the findings and sentence of a court-martial, the convening authority
shall approve only such findings of guilty, and the sentence or such part or amount of
the sentence, as he finds correct in law and fact and as he tn his discretion determines
should be approved. Unless he indicates otherwise, approval of the sentence shall
constitute approval of the findings and sentence.

ART. 65. Disposition of records after review by the convening authority.

(@) When the convening authority has taken final action in a general court-martial
case, he shall forward the entire record, including his action thereon and the opinion
or opinions of the staff judge advocate or legal officer, to the appropriate Judge Advocate
General.

(b) Where the sentence of a special couri-mariial as approved by the convening
authority includes a bad-conduct discharge, whether or not suspended, the record shall
be forwarded lo the officer exercising general court-martial jurisdiction over the com-
mand to be reviewed in the same manner as a record of trial by general court-martial
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or directly to the appropriate Judge Advucate General to be reviewed by a board of
review. If the sentence as approved by an officer erercising general court-martial
jurisdiction includes a bad-conduct discharge, whether or not suspended, the record
shall be forwarded to the appropriate .Judge Advocate Ceneral to be reviewed by a
board of review.

(¢) All other special and summary court-martial records shall be reviewed by a
judge advocate of the Army or Air Force, a law specialist of the Navy, or a law special-
ist or lawyer of the Coast Guard or Treasury Dcpurtment and shall be transmitted
and disposed of as the Secretary of the Department may prescribe by regulations.

ART. 65. Review by the board of review.

(@) The Judge Advocate General of each of the armed forces shall constitute in
his office one or more boards of review, each composed of not less than three officers
or civilians, each of whom shall be a member of the bar of a Federal court or of the
highest court of a State of the United States.

(b) The Judge Advocate General shall refer to a bourd of review the record in
every case of trial by court-martial in which the sentence, as approved, affects a gen-
eral or flag officer or extends to death, dismissal of an officer, cadet, or midshipman,
dishonorable or bad-conduct discharge, or confinement for one year or more.

(¢} In a case referred to 1t, the board of review shall act only with respect to the
findings and sentence as approved by the convening aw'hority. It shall affirm only
such findings of guilty, and the sentence or such part or amount of the sentence, as it
finds correct in law and fact and determines, on the basis of the entire record, should
be approvel. In considering the record it shall have authority t» wzigh the evidence,
judge the credibility of wilnesses, and delermine controverted questions of fact, recog-
nizing that the trial court saw ant heard the witnesses,

(d) If the board of review sets aside the finlings anl senleice, it 1y, ercept
where the selting aside is based on lack of s:ffirien! evidence in the record to support
the findings, ovder a rehearing. Otherwise it shall order that the charqes be dismissed.

(¢) The Judge Advocate General shall, unless there is to be further action by the
President or the Secretary of the Department or the Judicial Council, instruct the con-
vening authority to take action in accordance with the decision of the board of review.
If the board of review has ordered a rehearing but the convening authority finds a re-
hearing impracticable, he may dismiss the charges.

(f) The Judge Advocates General of the armed forces shall prescribe uniform rules
of procedure for proceedings in and before boards of review and shall meet periodically
to formulate policies and procedure in regard to review of court-martial cases in the
offices of the Judge Advocates General and by the boards of review.

ARrt. 67, Review by the Court of Mililary Appeals.

(a) There is hereby established in the National Military Establishment the Court
of Military Appeals which shail consist of three judges who shall be appointed from
civilian life by the President, by and with the advice and consent of the Senate.” No
person shall be eligible for appointment to the Court of Military Appeals who is not
a member of the bar of a Federal court or of the highest court of a State. The three
judges of the Court of Military Appeals shall hold office during good behavior and shall
receive the compensation, allowances, perquisites, and retirement benefits of judges of
the United States Court of Appeals.

(by Under rules of procedure which it shall prescribe, the Court of Military Appeals
shall review the record in the following cases:

(1) All cases in which the sentence, as affirmed by a board of review, affects a
general or flag officer or extends to death;

(2) All cases reviewed by a board of review which The Judge Advocate General
orders forwarded to the Court of Military Appeals for review; and

(8) All cases reviewed by a board of review in which, upon petition of the
accused and on good cause shown, the Court of Military Appeals has granted a
review.

(¢c) The accused shall have thirty days from the time he is nolified of the decision
of a board of review to petition the Court of Military Appeals for a grant of review.
The court shall act upon such a petition within thirty days of the receipt thereof.

(d) In any case reviewed by 1t, the Court of Military Appeals shall act only with
respect to the findings and sentence as approved by the convening authority and as
affirmed or sel aside as incorrect in law by the board of review. In a case which
The Judge Advocate General orders forwarded to the Court of Military Appeals,
such action need be taken only with respect to the issues raised by him. In a case
reviewed upon petition of the accused, such action need be laken only with respect
to 1ssues specified in the grant of review. The Court of Military Appeals shall
take action only with respect (o matters of law.
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(e) If the Court of Military Appeals sets aside the findings and sentence, it may,
except where the setting aside is based on lack of sufficient evidence in the record to
Zuppcgrt (tihe findings, order a rehearing. Otherwise it shall order that the charges be

ismissed.

(f) After it has acted on a case, the Court of Military Appeals may direct The
Judge Advocate General to return the record to the board of review for further review
in accordance with the decision of the court. Otherwise, unless there is to be further
action by the President, or the Secretary of the Departmnent, The Judge Advocate
General shall instruct the convening authority to take action in accordance with that
decision. If the court has ordered a rehearing, but the convening authority finds a
rehearing impracticable, he may dismiss the charges.

(90 The Court of Military Appeals and The Judge Advocates General of the
armed forces shall meet annually to make a comprehensive survey of the operation
of this code and report to the Commitiees on Armed Services of the Senate and of the
House of Representatives and to the Seccretary of Defense and the Secretaries of the
Departments the number and status of pending cases any recommendations relating
to uniformity of sentence policies, amendments to this code, and any other matters
deemed appropriate.

ARr. 68. Branch offices.

Whenever the President deems such action necessary, he may direct The Judge Advo-
cate General to establish a branch office, under an Assistant Judge Advocate General,
with any distant command, and to establish in such branch office one or more boards of
review. Such Assistant Judge Advocate General and any such board of review shall
be empowered to perform for that command, under the general supervistion of The
Judge Advocate General, the duties which The Judge Advocate General and a board of
review in his office would otherwise be required to perform in respect of all cases involy-
ing sentences not requiring approval by the President.

ART. 9. Review in the office of The Judge Advocate General.

Every record of trial by general court-martial, in which there has been a finding of
guilty and a sentence, the appellate review of which is not otherwise provided for by
article 66, shall be examined in the office of The Judge Advocate General. If any part
of the findings or sentence is found unsupported 1n law, or if The Judge Advocate
Genceral so directs, the record shall be reviewed by a board of review in accordance with
article 66, but in such event there will be no further review by the Court of Military
Appeals.

Arr. 70. Appellate counsel.

(a) The Judge Advocate General shall appoint in his office one or more officers as
appellate Government counsel, and one or more officers as appellate defense counsel
who shall be qualified under the provisions of Article 27 (b) (1).

(b) It shall be the duty of appellate Government counsel to represent the Uniled
States before the board of review or the Court of Military Appeals when directed to do
so by The Judge Advocate General.

(¢c) It shall be the duty of appellate defense counsel to represent the accused before
the board of review or the Court of Mititary Appeals—

(1) when he is requested to do so by the accused; or

(2) when the United States is represented by counsel; or

(8) when The Judge Advocate General has requested the reconsideration of
a case ?efore the board of review or has transmttted a case to the Court of Military
Appeals.

(d) The accused shall have the right to be represented before the Court of Military
Appeals or the board of review by civilian counsel if provided by him.

(e) The appellate counsel shall also perform such other funcltions in connection
with the review of court-martial cases as The Judge Advocate General shall direct.

Arr. 71. Ezecution of sentence; suspension of sentence.

(a) No court-martial sentence extending to death or involving a general or flag
officer shall be executed until approved by the President, He shall approve the sentence
or such part, amount, or commuted form of the sentence as he sees fit, and may suspend
the execution of the sentence or any part of the sentence, as approved by him, except a
death sentence.

(b) No sentence extending to the dismissal of an officer, cadet, or midshipman shall
be executed until approved by the Secretary of the Department, or such Under Secretary
or Assistant Secretary as may be designated by him. He shall approve the sentence
or such part, amount, or commuted form of the sentence as he sees fit, and may suspend
the execution of any part of the sentence as approved by him. In time of war or nattonal
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emergency he may commute a sentence of dismissal to reduction to any enlisted grade.
A person who is so 1educed may be required to serve for the duration of the war or
emergency and siz months thereafter.

(¢) No sentence which includes, unsuspended, a dishonorable or bad conduct
discharge, or confinement for one year or more shall be executed until affirmed by a
board of review and, in cases ; eviewed by it, the Court of Military Appeals.

(d) All other court-martial seniences, unless suspended, may be ordered executed
by the convening authority when approved by him. The convening authorily may
suspend the execution of any sentence, except a death sentence.

ART. 72. Vacation of suspension.

(a) Prior to the vacation of the suspension of a special court-martial sentence which
as approved includes a bad-conduct discharge, or of any general court-martial sentence,
the officer having spectal court-martial jurisdiction over the probationer shall hold a
hearing on the alleged violation of probation. The probationer shall be represented
at such hearing by counsel if he so desires.

(b) The record of the hearing and the recommendations of the officer having special
court-martial jurisdiction shall be forwarded for action to the officer exercising general
court-martial jurisdiction over the probatiomer. If he vacates the suspension, the
vacation shall be effective, subject to applicable restrictions in article 71 (c), to execute
any unerecuted portion of the sentence except a dismissal. The vacation of the sus-
pension of a dismissal shall not be effective until approved by the Secretary of the
Department.

(¢) The suspension of any other sentence may be vacated by any authorily compe-
tent to convene, for the command in which the accused is serving or assigned, a court of
the kind that imposed the sentence.

ARr. 78. Petition for a new trial.

At any time within one year after approval by the convening authority of a court-
martial sentence which extends to death, dismissal, dishonorable or bad-conduct
discharge, or confinement for one year or more, the accused may petition The Judge
Advocate General for a new trial on grounds of newly discovered evidence or fraud on
the court. If the accused’s case is pending before the baord of review or before the
Court of Military Appeals, The Judge Advocate General shall refer the petition to the
board or court, respectively, for action. Otherwise The Judge Advocate General shall
act upon the petition.

ARr. 74. Remission and suspension.

(a) The Secretary of the Department and, when designated by him, any Under
Secretary, Assistant Secretary, Judge Advocate General, or commanding officer may
remit or suspend any part or amount of the unezecuted portion of any sentence, includ-
ing all uncollected forfeitures, other than a senience approved by the President.

(b) The Secretary of the Department may, for good cause, substitute an administra-
tive form of discharge for a discharge or dismissal executed in accordance with the
sentence of a court-martial.

ART. 75. Restoration.

(a) Under such regulations as the President may prescribe, all rights, privileges,
and property affected by an ezecuted portion of a court-martial sentence which has been
set aside or disapproved, except an executed dismissal or discharge, shall be restored
unless a new trial or rehearing is ordered and such executed portion is included in a
senlence tmposed upon the new trial or rehearing.

(b) Where a previously executed sentence of dishonorable or bad-conduct discharge
18 not sustained on a new irial, the Secretary of the Department shall substitute therefor
a form of discharge authorized for administrative issuance unless the accused is to
serve out the remasnder of his enlistment,

(¢) Where a previously executed sentence of dismissal is not sustained on a new
trial, the Secretary of the Department shall substitute therefor a form of discharge
authorized for administrative issuance and the officer dismissed by such sentence may
be reappointed by the President alone to such commissioned rank and precedence as
in the opinion of the President such former officer would have attained had he not
been dismissed. The reappointment of such a former officer shall be without regard
to position vacancy and shall affect the promotion status of other officers only insofar
as the President may direct. All time between the dismissal and such reappoiniment
shall be considered as actual service for all purposes, including the right to receive
pay and allowances.
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ARr. 76. Finality of court-martial judgments.

The appellate review of records of trial provided by this code, the proceedings,
findings, and sentences of courts-martial as approved, reviewed, or affirmed as required
by this code, and all dismissals and discharges carried inlo erecution pursuant o
sentences by courts-martial following approval, review, or affirmation as required
by this code, shall be final and conclusive, and orders publishing the proceedings of
courts-martial and all action taken pursuant to such proceedings shall be binding
upon all departments, courts, agencies, and officers of the United States, subject only
to action upon a petition for a new trial as provided in article 73 and to action by the
Secretary of a Department as provided in article 74, and the authority of the President.

Parr X—PUNITIVE ARTICLES
Arr. 77, Principals.
Any person punishable under this code who—
(1) commils an offense punishable by this code, or aids, abets, counsels, com-
mands, or procures ils commission; or
(2) causes an act to be done which if directly performed by him would be
punishable by this code;
18 a principal.
ARr. 78. Accessory afler the fact.

Any person subject to this code who, knowing that an offense punishable by this
code has been commitled, receives, comforts, or assisis the offender in order to hinder
or prevent his apprehension, trial, or punishment shall be punished as a court-martial
may direct.

ARrt. 79. Conviction of lesser included offense.

An accused may be found guilty of an offense necessarily tncluded in the offense
charged or of an attempt to commit either the offense charged or an offense necessarily
included therein.

ART. 80. Attempts.

(a) An act, done with specific intent to commit an offense under this code, amounting
to more than mere preparation and tending but fatling to effect its commzission, 18 an
attempt to commit that offense.

(b) Any person subject to this code who attempts to commsit any offense punishable
by this code shall be punished as a court-martial may direct, unless otherwrise specifi-
cally prescribed.

(¢) Any person subject to this code may be convicted of an attempt to commit an
offense although it appears on the trial that the offense was consummated.

ARrr. 81. Conspiracy.

Any person subject to this code who conspires with any other person or persons to
commat an offense under this code shall, if one or more of the conspirators does an act
to effect the object of the conspiracy, be punished as a court-martial may direct.

Arr. 82. Solicitation.

(a) Any person subject to this code who solicits or advises another or others to desert
in violation of article 85 or mutiny in violation of article 94 shall, if the offense solicited
or advised is attempted or commatted, be punished with the punishment provided for
the commission of the offense, but if the offense solicited or advised is not commatted
or attempted, he shall be punished as a court-martial may direct.

(b) Any person subject to this code who solicits or advises another or others to com-
mit an act of misbehavior before the enemy in violation of article 99 or sedition in viola-
tion of article 94 shall, if the offense solicited or advised is committed, be punished
with the punishment provided for the commission of the offense, but if the offense
(siolicited or advised is not committed, he shall be punished as a court-martial may

irect.
ART. 83. Fraudulent enlistment, appointment, or separation.

Any person who—

(1) procures his own enlistment or %pf;ointment in the armed forces by means
e

of knowingly false representations or deliberate concealment as to his gualifica-

tions for such enlistment or appointment and receives pay or allowances there-
under; or
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(2) procures his own separation from the armed forces by means of knowingly
false representations or deliberate concealment as to his eligibility for such
separation,

shall be punished as a court martial may direct.

AR7. 84. Unlawful enlistment, appointment, or separation.

Any person subject to this code who effects an enlistment or appointment in or a
separation from the armed forces of any person who is known to him to be ineligible
for such enlistment, appointment, or separation because it is prohibited by law, regu-
lation, or order shall be punished as a court martial may direct.

ARr, 85, Desertion.

(a) Any member of the armed forces of the United States who—

(1) without proper authority goes or remains absent from his place of service,
organization, or place of duty with inient lo remain away therefrom permanently;
or

(2) quits his unit or organization or place of duty with intent to avoid hazard-
ous duty or to shirk important service; or

(8) without being regularly separated from one of the armed forces enlists or
accepts an appoiniment in the same or another one of the armed forces without
Sully disclosing the fact he has not been so regularly separated, or enters any
foreign armed service except when authorized by the United Stales;

s gutlty of desertion.

(b) Any officer of the armed forces who, having tendered his resignation and prior
to due notice of the acceptance of the same, quits his post at proper duties without
leave and with intent to remain away therefrom permanently is guilty of desertion.

(¢} Any person found guilly of desertion or attempted desertion shaz{l be punished, if
the offense 1s commitied in ttme of war, by death or such other punishment as a court-
martial may direct, but if the desertion or atlempted desertion occurs at any other
time, by such punishment, other than death, as a court-martial may direct.

ARrr. 86. Absence without leave.
Any person subject to this code who, without proper authority—
(1) fails to go to his appointed place of duty at the time prescribed; or
(¢) goes from that place; or
(3) absents himself or remains absent from his unit, organization, or other
place of duty at which he is required to be at the time prescribed;
shall be punished as a court-martial may direct.

ARrT. 87. Missing movement.

Any person subject to this code who through neglect or design misses the movement
of a ship, aircraft, or unit with which he is required in the course of duty to move
shall be punished as a court-martial may direct.

ARrr. 88. Disrespect towards officials.

Any officer who uses contemptuous or disrespectful words against the President, 1ice
President, Congress, Secretary of Defense, or a Secretary of a Department, a Governor
or a legislature of any State, Territory, or other possession of the United States in
which he is on duty or present shall be punished as a couri-marizal may direct.

ART. 89. Disrespect towards superior officer.

Any person subject to this code who behaves with disrespect towards his superior
officer shall be punished as a court-martial may direct.

ART. 90. Assaulting or willfully disobeying officer.
Any person subject to this code who—
(1) strikes his superior officer or draws or lifts up any weapon or offers any
violence against him while he is in the execution of his office; or
(2) willfully disobeys a lawful command of his superior officer;
shall be punished, if the offense is committed in time of war, by death or such other
punishment as a court-martial may direct, and if the offense is committed at any other
time, by such punishment, other than death, as a court-martial may direct.

ARrr. 91. Insubordinate conduct fowards noncommissioned officer.
Any warrant officer or enlisted person who—
(1) strikes or assaults a warrant officer, noncommissioned officer, or petty
officer, while such officer is in the execution of his office; or
(2) willfully disobeys the lawful order of a warrant officer, noncommissioned
officer, or petty officer; or
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(3) treats with contempt or is disrespectful in language or deportment towards
a warrant officer, noncommissioned officer, or pelty officer while such officer
is in the erecution of his office;
shall be punished as a court-martial may direct.

ARrrt. 92. Failure to obey order or regulation.
Any person subject to this code who—
(1) wviolates or fails to obey any lawful general order or regulation; or
(2) having knowledge of any other lawful order issued by a member of the
armed forces, which it is his duly to obey, fails to obey the same; or
(3) s derelict in the performance of his duties;

shall be punished as a court-martial may direct.
ARrt. 93. Cruelty and maltreatment.

Any person subject lo this code who is guilly of cruelty toward, or oppression or

maltreatment of, any person subject to his orders shall be punished as a court-martial
may direct.

ARr. 94, Mutiny or sedition.
Y

(a) Any person subject to this code—

(1) who with intent to usurp or override lawful military authority refuses, in
concert with any other person or persons, to obey orders or otherwise do his duty
or creates any violence or disturbance is guilty of mutiny;

(2) who with intent to cause the overthrow or destruction of lawful civil author-
ity, creates, in concert with any other person or persons, revolt, violence, or other
disturbance against such authority is guilty of sedition;

(3) who fails to do his utmost to prevent and suppress an offense of mutiny or
sedition being committed in his presence, or fails to take all reasonable means to
inform his superior or commanding officer of an offense of mutiny or sedition
which he knows or has reason to believe is taking place, is guilty of a failure fo
suppress or report @ mutiny or sedition.

(b) A person who is found guilty of attempted mutiny, mutiny, sedition, or failure
to suppress or report @ mutiny or sedition shall be punished by death or such other
punishment as a court-martial may direct.

ARr, 95. Arrest and confinement,

Any person subject to this code who resists apprehension or breaks arrest or who
escapes from custody or confinement shall be punished as a court-martial may direct.

ART. 96. Releasing prisoner without proper authority.

Any person subject to this code who, without proper authority, releases any prisoner
duly committed to his charge, or who through neglect or design suffers any such prisoner
to escape, shall be punished as a court-martial may direct.

Art. 97, Unlawful detention of another.

Any person subject to this code who, except as provided by law, epprehends, arrests,
or confines any person shall be punished as a court-martial may direct.

ART. 98. Noncompliance with procedural rules.
Any person subject to this code who—
(1) is responsible for unnecessary delay in the disposition of any case of a
person accused of an offense under this code; or .
(2) knowingly and intentionally fails to enforce or comply with any provision

of this code regulating the proceedings before, during, or after trial of an accused;
shall be punished as a court-martial may direct.

ART. 99. Misbehavior before the enemy.
Any member of the armed forces who before or in the presence of the enemy—

(1) runs away; or

(2) shamefully abandons, surrenders, or delivers up any command, unit, place,
or military property which it is his duty to defend; or

(8) through disobedience, neglect, or intentional misconduct endangers the
safety of any such command, unit, place, or military property; or

(4) casts away his arms or ammunition, or

(5) s guilty of cowardly conduct; or

(6) quits his place of duty to plunder or pillage; or

(7) causes false alarms in any command, unit, or place under control of the
armed forces; or
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(8) willfully fails to do his utmost to encounter, engage, capture, or destroy any
enemy troops, combatants, vessels, aircraft, or any other thing, which it is hig
duty so to encounter, engage, capture, or destroy; or

(9) does not afford all practicable relief and assistance to any troops, com-
batants, vessels, or aircraft or the armed forces belonging to the United States or
their allies when engaged in battle;

ghall be punished by death or such other punishment as a court-martial may direct.

Agr. 100. Subordinate compelling surrender.

Any person subject to this code who compels or attempts to compel a commander
of any place, vessel, atrcraft, or other military property, or of any body of members
of the armed forces, to give it up to an enemy or to abandon 1t, or who strikes the colors
or flag to an enemy without proper authority, shall be punished by death or such other
punishment as a court-martial may direct.

Art. 101. I'mproper use of countersign.

Any person subject to this code who in time of war discloses the parole or countersign
to any person not entitled to receive it or who gives to another who is entitled to receive
and use the parole or countersign a different parole or countersign from that which,
to his knowledge, he was authorized and required to give, shall be punished by death
or such other punishment as a court-martial may direct.

ARrr. 102, Forcing a safeguard.

Any person subject to this code who forces a safeguard shall suffer death or such
other punishment as a court-martial may direct.

"Arr. 108. Captured or abandoned property.

(a) All persons subject to this code shall secure all public property taken from the
enemy for the service of the United States, and shall give notice and turn over to the
proper authority without delay all captured or abandoned property in their possession,
custody, or control.

(b) Any person subject to this code who—

(1) fails to carry out the dulies prescribed in subdivision (a) of this article; or
(2) buys, sells, trades, or in any way deals in or disposes of captured
or abandoned property, whereby he shall receive or expect any profit, benefit,
or advantage to himself or another directly or indirectly connected with himself; or
(8) engages in looting or pillaging;

shall be punished as a court-martial may direct.

ARz, 104. Atiding the enemy.

Any person who—
(1) aids, or attempts to aid, the enemy with arms, ammunition, supplies,
money, or other thing; or
(2) without proper authority, knowingly harbors or protects or gives intelli-
gence to, or communicates or corresponds with or holds any intercourse with the
enemy, either directly or indirectly;

shall suffer death or such other punishment as a court-martial or military commission
may direct.

ARrr. 105. Misconduct as prisoner.

Any person subject to this code who, while in the hands of the enemy in time of war—
(1) for the purpose of securing favorable treatment by his captors acts without
proper authority tn @ manner contrary to law, custom, or regulation, to the detri-
ment of others of whatever nationality held by the enemy as civilian or military
prisoners; or
_ (2) while in a position of authority over such persons malireats them without
Justifiable cause;
shall be punished as a court-martial may direct.
ARrr. 106. Spies.

Any person who in time of war is found lurking as a spy or acting as a spy in or
about any place, vessel, or aircraft, within the control or jurisdiction of any of the
armed forces of the United States, or in or about any shipyard, any manufaciuring or
industrial plant, or any other place or institution engaged 1n work in aid of the prose-

cution of the war by the United States, or elsewhere, shall be tried by a general court-
martial or by a military commission and on conviction shall be punished by death.
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ARrr. 107. False official statements.

Any person subject to this code who, with intent to deceive, signs any false record,
return, regulation, order, or other official document, knowing the same to be false, or
makes any other false official statement knowing the same to be false, shall be punished
as a court-martial may direct.

Arr. 108. Military property of United States— Loss, damdge, destruction, or wrongful
disposition.
Any person subject to this code who, without proper authority—
(1) sells or otherwise disposes of; or
(2) wiltfully or through neglect damages, destroys, or loses; or
(3) willfully or through neglect suffers to be lost, damaged, destroyed, sold or
wrongfully disposed of;

gny military property of the United States, shall be punished as a court-martial may
irect.

Arr. 109. Property other than military property of United States—Waste, spoil, or
destruction.
Any person subject to this code who willfully or recklessly wastes, spoils, or other-
wise willfully and wrongfully destroys or damages any property other than military
property of the United States shall be punished as a court-martial may direct.

Arr. 110. Improper hazarding of vessel.

(a) Any person subject to this code who willfully and wrongfully hazards or suffers
to be hazarded any vessel of the armed forces shall suffer death or such other punish-
ment as a court-martial may direct.

(b) Any person subject to this code who negligently hazards or suffers to be hazarded
any vessel of the armed forces, shall be punished as a court-martial may direct.

Arr. 111. Drunken or reckless driving.

Any person subject to this code who operates any vehicle while drunk, or in a reckless
or wanton manner, shall be punished as a court-martial may direct.

Arr. 112. Drunk on duty.

Any person subject to this code, other than a sentinel or look-out, who i8 found drunk
on duty, shall be punished as a court-martial may direct.

ARrr, 113. Misbehavior of sentinel.

Any sentinel or look-out who is found drunk or sleeping upon his post, or leaves
before he is regularly relieved, shall be punished, if the offense is commatted in time of
war, by death or such other punishment as a court-martial may direct, but if the offense
is committed at any other time, by such punishment other than death as a court-martial
may direct.

ARrr. 114. Dueling.

Any person subject to this code who fights or promotes, or is concerned in or con-
nives at fighting a duel, or who, having knowledge of a challenge sent or about to be
sent, fails to report the fact promptly to the proper authority, shall be punished as a
court-martial may direct.

Arr. 115. Malinge:ing.
Any person subject to this code who for the purpose of avoiding work, duty, or
service—
(1) feigns Tllness, physical disablement, mental lapse or derangement; or
(2) intentionally inflicts self-injury;
shall be punished as a court-martial may direct.
ARr. 116. Riot or breach of peace.

Any person subject to this code who causes or participates in any riot or breach of
the peace shall be punished as a court-martial may direct.

AR, 117. Provoking speeches or gestures.

Any person subject to this code who uses provoking or reproachful words or gestures
towards any other person subject to this code shall be punished as a court-martial
may direct.



104 UNIFORM CODE OF MILITARY JUSTICE

ART. 118, Murder.
Any person subject to this code who, without justification or ewcuse, unlawfully
kills a human being, when he—
(1) has a premeditated design to kill; or
(2) intends to kill or inflict great bodily harm; or
(8) is engaged in an act which 1s inherently dangerous to others and evinces a
wanton disregard of human life; or
(4) s engaged in the perpetration or atiempted perpetration of burglary,
sodomy, rape, robbery, or aggravated arson;
18 guilty of murder, and shall suffer such punishment as a court-martial may direct,
except that if found guilly under paragraph (1) or (4) of this article, he shall suffer
death or imprisonment for life as a court-martial may direct.

Arr, 119. Manslaughter.

(a) Any person subject to this code who, with an intent to kill or inflict great bodily
harm, unlawfully kills a human being tn the heat of sudden passion caused by ddequate
provocation 18 guilty of voluntary manslaughter and shall be punished as a court-
martial may direct.

(b) Any person subject to this code who, without an intent to kill or inflict great
bodily harm, unlawfully kills a human being—

(1) by culpable negligence; or
(2) while perpetrating or attempling to perpetralte an offense, other than
those specified tn paragraph (4) of article 118, directly affecting the person;
gs guilty of involuntary manslaughter and shall be punished as a court martial may
irect

ART. 120. Rape and Carnal Knowledge.

(a) Any person subject to this code who commits an act of sexual intercourse with
a female not his wife, by force and without her consent, is guilty of rape and shall
be punished by death or such other punishment as a court-martial may direct.

(b) Any person subject to this code who, under circumstances not amounting fo
rape, commits an act of sexual intercourse with a female not his wife who has not
attained the age of sizteen years, shall be punished as a court-martial may direct.

(c) Penetration, however slight, 1s sufficient to complete these offenses.

ARrT. 121. Larceny.

Any person subject to this code who, with intent to deprive or defraud another of
the use and benefit of property or to appropriate the same to his own use or the use
of any person other than the true owner, wrongfully takes, obtains, or withholds, by
any means whatever, from the possession of the irue owner or of any other person any
money, personal properly, or article of value of any kind, steals such property is
guilty of larceny, and shall be punished as a court-martial may direct.

AR, 122. Robbery.

Any person subject to this code who with intent to steal takes anything of value
from the person or in the presence of another, against his will, by means of force
or violence or fear of immediate or future injury to his person or property or the
person or property of a relative or member of his family or of anyone in his company
at the ttme of the robbery, is guilly of robbery and shall be punished as a court-
martial may direct.

ARr. 123. Forgery.
Any person subject to this code who, with intent to defraud—

(1) falsely makes or alters any signature to, or any part of, any wruing
which would, if genuine, apparently impose a legal lTability on another or change
his legal right or liability to his prejudice; or

(2) wutters, offers, issues, or transfers such a writing, known by him to be so
made or altered;

18 guilty of forgery and shall be punished as a court-martial may direct.

ART. 124. Maiming.
Any person subject to this code who, with intent to injure, disfigure, or disable,
inflicts upon the person of another an injury which—
(1) seriously di;ﬁgures his person by any mutilation thereof,; or
(2) destroys or disables any member or organ of his body; or
(8) seriously diminishes his physical vigor by the injury of any member or
organ;
18 guity of maiming and shall be punished as a court-martial may direct.
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Arr, 125. Sodomy.

(a) Any person subject to this code who engages in unnatural carnal copulation
with another of the same or opposite sex or with an animal is guilty of sodomy.
Penetration, however slight, is sufficient to complete the offense.

p (b)Y Any person found guilty of sodomy shall be punished as a court-martial may
irect.

ARrr. 126. Arson.

(@) Any person subject to this code who willfully and maliciously burns or sets on
fire an inhabited dwelling, or any other structure, movable or immovable, wherein
lo the knowledge of the offender there is at the time a human being, is guilty of aggravat-
ed arson and shall be punished as a court-martial may direct.

(b) Any person subject to this code who willfully and maliciously burns or sets
fire to the property of another, except as provided in subdividion (a) of this article, is
guilty of simple arson and shall be punished as a court-martial may direct.

Arr. 127. Extortion.

Any person subject to this code who communicates threats to another with the
intention thereby to obtain anything of value or any acquittance, advantage, or im-
mum;tly of any descriplion is guilty of extortion and shall be punished as a court-martial
may direct.

Arr. 128. Assault.

(a) Any person subject to this code who attempts or offers with unlawful force or
violence to do bodily harm to another person, whether or not the attempt or offer is
consummated, is guilty of assault and shall be punished as a court-martial may direct.

(b) Any person subject to this code who—

(1) commits an assult with a dangerous weapon or other means or force likely
to produce death or grievous bodily harm; or
(2) commits an assault and intentionally inflicts grievous bodily harm with
or without a weapon;
8 guilly of aggravated assault and shall be punished as a court-martial may direol.

ARr. 129. Burglary.

Any person subject to this code who, with intent to commit a criminal offense therein,
breaks and enters, in the nighttime, the dwelling house of another, 1is guilty of burglary
and shall be punished as a court-martial may direct.

ARrr. 180. Housebreaking.

Any person subject to this code who unlawfully enters the building or structure of
another with intent to commit a criminal offense therein is guilty of housebreaking and
shall be punished as a court martial may direct.

Arr, 131, Perjury.

Any person subject to this code who in a judicial proceeding or course of justice
willfully and corruptly gives, upon a lawful oath or in any form allowed by law to be
substituted for an oath, any false testimony material to the tssue or matter of tngquiry 18
guilty of perjury and shall be punished as a court martial may direct.

ART. 1382. Frauds against the Government,

Any person subject to this code—
(1) who, knowing it to be false or fraudulent—
(A) makes any claim against the United States or any officer thereof; or
(B) presents to any person in the civil or military service thereof, for
approval or payment, any claim against the United States or any officer
thereof; or
(2) who, for the purpose of obtaining the approval, allowance, or payment of
any claim against the United States or any officer thereof— .
(A) makes or uses any writing or other paper knowing the same to contain
any false or fraudulent stateménts; .
(B) makes any oath to any fact or to any writing or other paper knowing
such oath to be false; or
(C) forges or counterfeits any signature upon any writing or other paper,
or uses any such signature knowing the same to be forged or counterfeited; or
(3) who, having charge, possession, custody, or conirol of any money or other
property of the United States, furnished or intended for the armed forces thereof,
knowingly delivers to any person having authority to receive the same, any
amount thereof less than that for which he receives a certificate or receipt; or

890886 0—50——58
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(4) who, being authorized to make or deliver any paper certifying the receipl
of any property of the United States furnished or intended for the armed forces
thereof, makes or delivers to any person such writing without having full knowedge
of the truth of the statements therein contained and with intent to defraud the
United States;

shall, upon contiction, be punished as a court-martial may direct.

ARrrt. 133. Conduct unbecoming an officer and gentleman.

Any officer, cadet, or midshipman who s convicted of conduct unbecoming an
officer and a gentleman shall be dismissed from the armed forces.

ARrT. 184, General article.

Though not specifically mentioned in this code, all disorders and neglects to the
prejudice of good order and discipline in the armed forces, all conduct of a nature to
bring discredit upon the armed forces, and crimes and offenses not caprtal, of which
persons subject to this code may be guilly, shall be taken cognizance of by a general
or special or summary court-martial, according to the nature and degree of the offnse,
and punished at the discretion of such court.

Parr XI—MiscELLANEOUS PROVISIONS

Arr. 185, Courts of ingutry.

(a) Courts of inquiry to investigate any matler may be convened by any person
authorized to convene a general court-martial or by any other person designated by
the Secretary of a Department for that purpose whether or not the persons involved
have requested such an inquiry.

(b) A court of inguiry shall consist of three or more officers. For each court of
inquiry the convening authority shall also appoint counsel for the court.

(¢) Any person subject to this code whose conduct is subject to inquiry shall be
designated as a party. Any person subject to this code or employed by the National
Military Establishment who has a direct interest in the subject of inquiry shall have
the right to be designated as a party upon request to the court. Any person designated
as a party shall be given due notice and shall have the right to be present, to be repre~
sented by counsel, to cross-examine witnesses, and to introduce evidence.

(d) Members of a court of inquiry may be challenged by a party, but only for cause
stated to the court.

(e) The members, counsel, the reporter, and inferpreters of courts of tnquiry shall
take an oath or affirmation to faithfully perform their duties.

(f) Witnesses may be summoned to appear and testify and be examined before
courts of inquiry as provided for courts-martial.

(9) Courts of inguiry shall make findings of fact but shall not express opintons or
make recommendations unless required to do so by the convening authority.

(h) Each court of inquiry shall keep a record of its proceedings, which shall be
authenticated by the signatures of the president and counsel for the court and for-
warded to the convening authority. In case the record cannot be authenticaled by
the president it shall be signed by a member in lieu of the president and in case the
record cannot be authenticated by the counsel for the court it shall be signed by a
member in liew of the counsel.

ARrr. 186, Authority to administer oaths and to act as notary.

(a) The following persons on active duty in the armed forces shall have authority
to administer oaths for the purposes of military adminisiration, including mililary
Justice, and shall have the general powers of a notary public and of a consul of the
United States, in the performance of all notarial acts to be executed by members of
any of the armed forces, wherever they may be, and by other persons subject to this
code outside the continental limits of the United States:

(1) Al judge advocates of the Army and Air Force;

(2) All law specialists;

(8y All summary courts-martial;

(4) All adjutants, assistant adjutants, acting adjutanis, and personnel
adjutants;

(8) All commanding officers of the Navy and Coast Guard,

(6) All staff judge advocates and legal officers, and acting or assistant staff
Judge advocates and legal officers; and

t(?) All other persons designated by regulations of the armed forces or by

statute.
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(b) The following persons on active duty in the armed forces shall have authority
to administer oaths necessary in the performance of their duties:
(1) The president, law officer, trial counsel, and assistant trial counsel for
all general and special courts-martial;
(2) The president and the counsel for the court of any court of inguiry;
(8) All officers designated to take a deposition;
(4) All persons detailed to conduct an tnvestigation;
(6) All recruiting officers; and
(6) All other persons designated by regulations of the armed forces or by
statute.
(¢) No fee of any character shall be paid to or received by any person for the per-
Sformance of any notarial act herein authorized.
(d) The signature without seal of any such person acting as notary, together with
the title of his office, shall be prima facie evidence of his authority.

ART. 137. Articles to be explained.

Articles 2, 8, 7 through 15, 25, 27, 81, 87, 38, 65, 77 through 134, and 137 through
139 of this code shall be carefully explained to every enlisted person at the time of
his entrance on active duty in any of the armed forces of the United States, or within
siz days thereafter. They shall be explained again after he has completed six months
of active duty, and again al the time he reenlists. A complete text of the Uniform
Code of Military Justice and of the regulations prescribed by the President thereunder
shall be made available to any person on active duty in the armed forces of the United
States, upon his request, for his personal examination.

ARrr. 138. Complaints of wrongs.

Any member of the armed forces who believes himself wronged by his commanding
officer, and, upon due application to such commander, is refused redress, may com-
plain to any superior officer who shall forward the complaint to the officer exercising
general court-martial jurisdiction over the officer against whom it 1s made. That
officer shall examine into said complaint and take proper measures for redressing
the wrong complained of; and he shall, as soon as possible, transmit to the Department
concerned a true statement of such complaint, with the proceedings had thereon.

ART. 139. Redress of injuries to property.

(@) Whenever complaint is made to any commanding officer that willful damage has
been done to the property of any person or that his property has been wrongfully taken
by members of the armed forces he may, subject to such requlations as the Secretary of
the Department may prescribe, convene a board to investigate the complaint. The
board shall consist of from one to three officers and shall have, for the purpose of such
investigation, power to summon witnesses and examine them upon oath or affirmation,
to receive depositions or other documentary evidence, and to assess the damages sustained
against the responsible parties. The assessment of damages made by such board shall
be subject to the approval of the commanding officer, and tn the amount approved by
him shall be charged against the pay of the offenders. The order of such commanding
officer directing charges herein authorized shall be conclusive on any disbursing officer
for the payment by him to the injured parties of the damages so assessed and approved.

(b) Where the offenders cannot be ascertained, but the organization or detachment
to which they belong is known, charges totaling the amount of damages assessed and
approved may be made in such proportion as may be deemed just upon the individual
members thereof who are shown to have been present at the scene at the time the damages
complained of were inflicted, as determined by the approved findings of the board.

ARrrt. 140. Delegation by the President.

The President is authorized to delegate any authority vested in him under this
code, and to provide for the subdelegaiion of any such authority.

SEzc. 2. If any article or part thereof, as set out in section 1 of this Act, shali be
held invalid, the remainder shall not be affected thereby.

SEc. 8. No inference of a legislative construction s to be drawn by reason of the
part in which any article is placed nor by reason of the catch lines of the part or the
article as set out in section 1 of this Act.

SEc. 4. All offenses commitied and all penalties, forfeitures, fines, or liabilities
incurred prior to the effective date of this Act under any law embraced in or modified,
changed, or repealed by this Act may be prosecuted, punished, and enforced, and action
thereon may be completed, in the same manner and with the same effect as 1f this Act
had not been passed.
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Szc. §. This Act shall tecome effective on the last day of the twelfth monih after
approval of this Act, or on July 1, 1950, whichever date is later; Provided, That section
12 of this Act shall become effective on the date of the approval of this Act.

SEc. 6. Articles of War 107, 108, 112, 113, 119, and 120 (41 Stat. 809, 810,
811), as amended are further amended as follows:

(a) Delete from article 107, the words ‘“Article 107.”

(b) Delete from article 108, the words ““ Article 108.”

(¢) Delete from article 112, the words ‘“ Article 112.”

(d) Delete from article 118, the words *‘ Article 113.”

(e) Delete from article 119, the words ““Article 119.”

(f) Delete from article 120, the words ** Article 120.”

These provisions as amended herein shall be construed to have the same force,
effect, and applicability as they now have, but shall not be known as ““ Articles of War”.

SEc. 7. (a) AvrBORITY O0F NAVAL OFFICERS AFTER Loss or VESSEL or AIr-
crAFT.—When the crew of any naval vessel or naval aircraft are separated from their
vessel or aircraft by means of its wreck, loss, or destruction, all the command and
authority given to the officer of such vessel or aircraft shall remain in full force until
such crew shall be regularly discharged or reassigned by competent authority.

(b) AuTHORITY OF OFFICERS OF SEPARATE QORGANIZATION OF MARINES.—When
a force of marines is embarked on a naval vessel or vessels, as a separate organization,
not a part of the authorized complement thereof, the authority and powers of the officers
of such separate organizations of marines shall be the same as though such organi-
zation were serving at a naval station on shore, but nothing herein shall be construed
as impairing the paramount authority of the commanding officer of any vessel over
the vessel under his command and all persons embarked thereon.

(¢) Comuanpers’ Duries oF ExampriE anp Correcrion.—All commanding
officers and others in authority in the naval service are required to show in themselves
a good example of virtue, honor, patriotism, and subordination; to be vigilant in in-
specting the conduct of all persons who are placed under their command; to guard
against and suppress all dissolute and immoral practices, and to correct, according
to the laws and regulations of the Navy, all persons who are guilty of them; and to lake
all necessary and proper measures, under the laws, regulations and customs of the
naval service, to promote and safeguard the morale, the physical well-being, and the
general welfare of the officers and enlisted persons under their command or charge.

(d) Drvive SErvicE.—The commanders of vessels and naval activities to which
chaplaing are attached shall cause divine service to be performed on Sunday, whenever
the weather and other circumstances allow it to be done; and it is earnestly recom-
mended to all officers, seamen, and others in the naval service diligently to attend at
every performance of the worship of Almighty God.

(e) RevERENT BERAVIOR.—AIl persons in the Navy are enjoined to behave them=
selves in a reverent and becoming manner during divine service.

OATH OF ENLISTMENT

Sec. 8. Every person who is enlisted in any armed force shall take the following
oath or affirmation at the time of his enlistment: “I, ______.______ , do solemnly swear
(or affirm) that I will bear true faith and allegiance to the United States of America;
that I will serve them honestly and faithfully against all their enemies whomsoever;
and that I will obey the orders of the President of the Uniied States and the orders of
the officers appointed over me, according to regulations and the Uniform Code of
Military Justice.”” This oath or affirmation may be taken before any officer.

REMOVAL OF CIVIL SUITS

Sec. 9. When any civil or criminal prosecution s commenced in any court of a
State of the United States against any member of the armed forces of the United
States on account of any act done under color of his office or status, or in respect to
which he claims any right, title, or authorily under any law of the United Siates
respecting the armed forces thereof, or under the law of war, such suit or prosecution
may at any time before the trial or 'final hearing thereof be removed for trial into the
district court of the United States in the district where the same is pending in the
manner prescribed by law, and the cause shall thereupon jbe entered on the docket of
such district court, which shall proceed as if the cause had been originally commenced
therein and shall have full power to hear and determine said cause.
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DISMISSAL OF OFFICERS

Sec. 10. No officer shall be dismissed from any of the armed forces except by sentence
of a general court-martial, or in commutation thereof, or, in time of war, by order of
the President; but the President may at any time drop from the rotls of any armed
force any officer who has been absent without authority from his place of duty for a
period of three months or more, or who, having been found guilty by the civil authorities
of any offense, 13 finally sentenced to confinement in a Federal or State penitentiary
or correctional institution.

SEec. 11. The proviso of section 3 of the Act of April 9, 1906 (34 Stat. 104, ch. 1370),
is amended to read as follows:

“Provided, That such midshipman shall not be confined in a military or naval
prison or elsewhere with men who have been convicted of crimes or misdemea:iors; and
such finding and sentence shall be subject to review in the manner prescribed for general
court-martial cases.”

Skec. 12. Under such regulations as ihe President may prescribe, The Judge Advo-
cate General of any of the armed forces is authorized upon apptication of an accused
person, and upon good cause shown, in his discretion to grant a new trial, or lo vacate
a sentence, restore rights, privileges, and property affected by such senience, and sub-
stitute for a dismissed, dishonorable discharge, or bad conduct dischu-ge, previously
executed a form of discharge awthorized for administrative issuance, in any court-
martial case involving offenses committed during World War I1 in which application
18 made within one year after termination of the war, or after its finol disposition
upon initial appellate review whichever is the later: Provided, That only one such
application for a new trial may be entertained with regard to any one case: And
provided further, Within the meaning of this section and of article of war 53, World
War I1 shall be deemed to have ended as of the effective date of this Act.

QUALIFICATIONS OF THE JUDGE ADVOCATES GENERAL

SEec. 18. Notwithstanding any other provision of law, the Judge Advocates General,
exclusive of the present incumbents, shall be members of the bar of a Federal court
or of the highest court of a State. shall be judge advocates or law spectalists and shall
have at least eight years cumulative experience in a Judge Advocate’s Corps, Depart-
ment or Office, the last three years of which, prior to appointment, shall be consecutive:
Provided, Thal in time of peace the provisions of this section shall not be applicable
to the Coast Guard.

SEeé. 14. The following sections or parts thereof of the Revised Statutes or Statutes
at Large are hereby repealed. Any rights or liabilities existing under such sections
or parts thereof prior to the eflective date of this Act shall not be affected by this repeal,
and this Act shall not be effective to authorize trial or punishment for any offense if
such trial or punishment is barred by the provisions of existing law:

(a) Chapter II of the Act of June 4, 1920 (41 Stal. 759, 787-811, ch. 227), as
amended, except Articles of War 107, 108, 118, 113, 119, and 120;

(b) Revised Stotutes, 1228 through 1230;

(¢) Act of January 19, 1911 (36 Stat. 894, ch. 22);

. (d) I;aragraph 2 of section 2 of the Act of March 4, 1915 (38 Stat. 1062, 1084,
ch. 143);

(e) Revised Statutes 1441, 1621, and 1624, articles 1 through 14 and 16 through
63, as amended;

(f) The provision of seclion 1467, Revised Statutes, which subjects officers retired
from active service to the rules and articles for the government of the Navy and lo
trial by general court-martial;

(9) Section 2 of the Act of June 22, 1874 (18 Stat. 191, 192, ch. 392);

(h) The provision of the Act of March 3, 1893 (27 Stat. 715, 716, ch..212), under
the heading “Pay, Muscellaneous’, relating to the punishment for fraudulent enlist-
ment and receipt of any pay or allowances thereunder;

(%) Act of January 25, 1895 (28 Stat. 439, ch. 45), as amended;

(7) Provisions contained in the Act of March 2, 1895 (28 Stat. 825,838, ch. 186), as
amended, under the heading ‘‘ Naval .icademy’’ | relating to the power of the Secretary
of the Navy to convene general courts-martial for the trial of naval cadets (title changed
to “midshipmen’ by Act o July 1, 1902, 32 Stat. 662, 686, ch. 1368), his power to
approve proceedings and execute sentences of such courts~-martial, and the exceptiongl
provision relating to approval, confirmation, and carrying into effect of sentences of
suspension and dismissal;
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(k) Sections 1 through 12 and 15 through 17 of the Act of February 16, 1909 (35
Stat. 621, 623, ch. 131);

)] The provzszon of the Act of August 29, 1916 (39 Stat. 5566, 578, ch. 417), under
the heading ‘' Hospital Corps”’, making ojﬁcers and enlisted men of the Medical Depart-
ment of the Navy who are serving with a body of marines detached for service with the
Army sub}zect to the rules and Articles of War while so serving;

(m) The provisions in the Act of August 29 1916 (39 Siat. 566, 586, ch. 417),
under the heading ‘‘ Administration of Justice’;

(n) Act of October 6, 1917 (40 Stat. 393, ch! 93),

(o) Act of April 2, 1918 (40 Stat. 501, ch 39);

(p) Act of April 25 1935 (49 Stat. 16‘1 ch. 81);

(q) The provision of section 6, title I, of the Naval Reserve Act of 1938 (62 Stat.
1175, 1176, ch. 690), making members of the Fleet Reserve and officers and enlisted
men who have been or may be transferred to the retired list of the Naval Reserve Force
or the Naval Reserve or the honorary retired list wuh pay subject to the laws, regula-
tions, and orders for the Igovernment of the Navy;

h(r) S)ection 301, ttle 111, of the Naval Reserve Act of 1938 (62 Stat. 1176, 1180,
ch. 690);

(8) Act of March 22, 1943 (67 Stat. 41, ch. 18),

(&) Act of April 9, 1943 (57 Stat. 68, ch. 3

(u) Sections @, 8, 4, 6 and 7 of the Act of May 26 1806 (34 Stat. 200, 201 ch. 2556);

(v) The provision of the Act of June &, 1920 (41 Stat. 874, 880, ch 235), under
the heading ‘‘Coast Guard”’, authorizing the trial of enlisted men in the Coast Guard
by deck courts.
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